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Annomayus: TlpennpuHsATa IONBITKA PACCMOTPETh BOIPOC O COJACPKAHHMH, CHCTEME W 3HAYCHWH IMOJIMTHYECKHX IPaB M CBOOOX
rpaxaaH Ykpaunel. Mcciemyercss akTuueckas CTOpPOHA pPa3sBUTUsL TPOOJEMBI, B IEPBYIO OdYepe[b 3aKOHOJATEIbHOE O(OpPMIICHHE
MHANBU/YalH3UPOBAHHOTO KaTajora MOJMTUYECKUX HPaB U CBOOOJ B TE€X HCKIIOYHUTEIBHO CIOXKHBIX IOJUTHYCCKHX H IKOHOMHUYCCKHX
YCIIOBHSIX, B KOTOPBIX CETOJHS HaxoguTcst YKpauHa. IIpoGiema HCCleqyeTcst B CPaBHHTEIBHO-IIPABOBOM H HCTOPHYECKOM AaCHEKTax.
[lpemiararorcss HEKOTOpbIE PEKOMEHJALMH 10  aJaNlTalii YKPaWHCKOrO 3aKOHOJATeNbCTBA B ATOM uacTh K EBpomeiickum U
MEXKTyHAPOAHBIM CTaHIapTaM.

Knwuesvie cnosa: nonutudeckue mpaBa U cBOOOIBI Ipak[aH, MMPaBOBOE rocyaapcTBo, KoHcTuTyimst YKpauHbl, KOHCTUTYLHOHHO-
[IPaBOBbIC rAPaHTHN, MOHUTOPHHT, MECTHBIC pe(epeHIyMbl, MPaBO3ALIUTHBIE OpraHH3alKHi, CB060a 0ObeIMHEHHU.

Anomauia: 3pobiaeHa cripoda po3IITHYTH MHTAHHS IOJ0 3MICTy, CHCTEMH Ta 3HAUCHHS IOTITHIHHUX IPaB i cBOOO rpoMajisH YKpaiHu.
Jocnimxyerses (akTHYHA CTOPOHA PO3BUTKY HPOOJIEMH, B IIEpIIy 4Yepry 3aKoHOJaBue O(GOPMIICHHS IHIMBINyali30BaHOrO KaTalory
MOJITUYHMX TIpaB 1 cBOOOA B THUX BMHATKOBO CKJIQJHHMX IOJITHYHUX Ta €KOHOMIYHMX YMOBaX, B SIKUX CbOTOJHI nepeOyBae YkpaiHa.
Ipobinema JOCTIKYETCS B HMOPIBHSIBHO-IIPABOBOMY Ta iCTOPUYHOMY acIeKTax. [IpOIMOHYIOTBCS [esKi peKOMEHIalii Mmoo agamnTarii
YKPaiHCBKOT'0 3aKOHOIABCTBA B LIl YaCTUHI 10 €BPONEHCHKUX Ta MIXKHAPOJHUX CTaHJAPTIB.

Knrouosi cnoea: nonitnuni npasa i ¢cBOOOAM rPOMaJIsH, MpaBoBa Aepkana, KoHCTHTYIS YKpalHH, KOHCTHTYLIHHO-TIPaBOBI rapaHTii,
MOHITOPHHT, MiclIeBi pedepeHyMu, IpaBO3axXUCHI opraHisaiii, cBo06ona 00’ eHaHb.

Annotation: There was made an attempt to consider the issue concerning the content, system and significance of political rights and
freedoms of Ukrainian citizens. We have investigated the actual side of problem development, first of all legislative drafting of an
individualized catalog of political rights and freedoms in those extremely difficult political and economic conditions which Ukraine faces
today. The problem has been studied in comparative legal and historical aspects. We have offered some recommendations on adaptation of
Ukrainian legislation in that part to European and international standards.

Key words: political rights and freedoms of the citizens, a law-governed state, the Constitution of Ukraine, constitutional and legal
guarantees, monitoring, local referenda, human rights organizations, freedom of association.

Kaxnplii denoBek, HE3aBHCUMO OT TOCYJapCTBa, ['onosuctukoBy, I'. Enunex, M. KopkyHoBa u apyrux,
IpakKJAHUHOM KOTOPOT'O OH SBJSETCS MM IPOXKHUBAET, KOTOpbI€ BHEC/IM 3HAYNTEIbHbIN BKJIaJ B Pa3BUTHE HAYKU
BCET/Ia €CTh M OCTAeTCsl CBOOOIHBIM HHIUBUAYYMOM. DTO KOHCTUTYIIMOHHOTO TIPaBa BOOOIIE 1 MOJUTHYECKUX TIPaB
COCTOSHHE CBOOOZBI MPUHAAICKHAT €My B CHIY u cBoOOJ TpakaaH B YaCTHOCTH. B To ke Bpems, u 3T
POXJICHUA, a CaMO COCTOSIHAE CBOOOJBI PEa3yeTcst €CTECTBEHHO, OTAENBHBIC MOJIOKEHHS JaHHON POOIEMBI,
yepe3 CyOBbEKTUBHBIC MpaBa, KOTOPbIE IO CYIIECTBY 0COOEHHO C yUeTOM COBPEMEHHBIX YKPAaHHCKHX peajnii,
YKa3bIBalOT (OPMBI M HANPABICHUS HCIIOJIb30BAHUS HYJIAIOTCS B JIONIOJIHUTEIIBHOM HCCIIEJOBAHUH.
cB00O/IbI. DTH NpaBa, HECOMHEHHO, HOCSAT €CTECTBEHHO- B cBa3sm ¢ oSTUM HeJbI0  CTAaTbH  SABJIAETCA
NpaBoBOii XapakTep, a MOATOMY  SABJIAIOTCS pPaccMOTPEHHE BOMPOCA O CYIIHOCTHU TOJUTHYECKUX TIPaB
HEOTHEMJIEMBIMH U HEOTUYXJAEMBIMU. 3a 4YEIOBEKOM U cBOOOJ rpaxiaaH YKpamHbl B acleKkTe HX
OHH COXPAHSIIOTCSl JIaXKe TOrJa, KOrja OH MO KaKUM-TO KOHCTUTYLIMOHHOTO ~ 3aKpelyIeHHs U pealusalud B
NpUYMHAM OT HHUX OTKa3bpiBaeTcs. OOILIEU3BECTHO, UYTO COBPEMEHHBIX, [IOCTATOYHO CIOXHBIX IOJIUTHYECKUX H
IIpaBa YeJIOBEKAa BO3HUKIU B IPOLECCE MCTOPUYECKOrO DKOHOMHMYECKUX  YCIOBUSX, B  KOTOPBIX  CErOfHsA
pa3BHUTHA 00IIECTBA, M 3HAYMTEIHBHOE MECTO B CHCTEME HAXOIUTCsA YKpauHa.

IIpaB 4YeJIOBEKA 3aHUMAIOT IIOJUTUYECKUE IIpaBa MU Tlomaraem HeoOXOOUMBIM €Ile pa3 HAIIOMHHUTH, YTO
cBOOO/IBI IPAXKIAH. [EPBOHAYAIBPHO  BO3HUKHYB eme B  (eoJanbHOM

Xotenoch Obl O0OpaTUTh BHMMAaHME HA TO, YTO o0IecTBe NOJIMTHYECKHE TIPaBa JUIMTEIBEHOE BpeMs, Kak
HOJIMTHYECKUE 1IPaBa U CBOOObI IPaXJiaH B YKPaHHCKOH HPaBUIIO, HE OBUIH FOPUANUECKH 3aKPEIUICHBI, YTO BICKIIO
IOPUINUECKON HayKe JI0 HACTOSIIEr0 BPEMEHH OCTAIOTCS 3a co00if 3HAUNTENbHbIE TPYAHOCTH B UX pEANTN3alUH.

HE  JIOCTaTOYHO  MCCIIECAOBAHHBIMU. Y KPauHCKMMHU be3ycnoBHO,  pa3sBUTHE  €CTECTBEHHO-IIPABOBOM
YYEHBIMHU-KOHCTUTYLIMOHAJIUCTAMH, KOTOpBIE JOKTPHHBI ~ OBUIO  HEOOXOJMMBIM  YCIOBHEM  AJIs
3aHMMAJNCh HCCIIEIOBAaHNEM CHOPMYIUPOBAHHONH HAMH CTaHOBIICHUSI TIPaB M CBOOO] YeNOBEKa M IpakAaHWHA, U
mpobaemsr O0sutn B. Bykau, 10. Bapa6am, B. IToropuiko, TEM HE MEHee, MEepBOe 3aKOHOIATEIbHOE O(OpMIICHHE
10. Tonpika, B. Peunnkuii u npyrue. Cpeau poccHiicKux MOJINTUYECKUX MPaB MMENO0 MECTO TOJbKO BO BTOpOMH
yUYeHBIX HeoOxoaumo HazBaTh M. Burpyk, B. I'eccen, A. nonouHe XVIII cromerusa. Mcropuuecku nepBbIMU

3aKOHO/IaTCIIbHBIMU aKTaMu, KOTOPBIC 3aKpeIuiiu
TMOJIMTHYCCKHUE ITpaBa U CB06OZ[I)I IpaxaaH, ObLi brm
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0 TpaBax CEBEPOAMEPUKAHCKUX IITATOB. Peub B maHHOM
cimyqae uper o Jlekmapamusax mpas, KOTOpbIe Obuin
BiioueHsl B KoHctutynuu Bupmxuanu (ot 12 wroHs
1776 1.), IlencumsBanum (or 28 centsiops 1776 r.),
Cesepnotit Kaponuns! (ot 18 nexabpst 1776 r.), Bepmonta
(ot 8 urostst 1777 1.) u apyrux. KonewHo xe, He00X0TUMO
ynomsHyTs Jleknapauuto He3aBucumoctu CIIA ot
4 uronst 1776 roga u @paniysckyro Jleknapanuio npas
yeJoBeKa M TpaxaaHuHa oT 26 asrycra 1789 roga.
Hcropuueckoe 3nauenne dpaniysckoit [exnapanuu, no
MHEHHIO HCCIIe/JOBaTeNiell, HAMHOTO MPEBBINIAET BCE
3aKOHOJIATEIIBHBIC AKTHI, KOTOPBIE OBUIM MHPHHATH B
CHIA gpgo [Jekmapanuy, IOTOMY 4YTO  LEHTPOM
OOIIECTBEHHOTO Pa3BHUTHS B TOT Ieproj Obuta 3armagHast
EBpoma, a me CHIA [1, c. 20]. JeiicTBUTEnbHO, XOTA
KoHCTUTYIIMY aMepHKaHCKUX IITAaTOB XPOHOJIOTHYECKH
npenuiectBoBasin - @paniysckoit  Jleknapanuu - mnpas
YeJIOBEKa U OIPE/ICNICHHBIM 00pa3oM IOBJIMSIIM Ha Hee,
Tem He MeHee, CIIA B 3T0 Bpems ObUIM COBCEM
MOJIOIBIM TOCYAApPCTBOM, MONYYHBIINM HE3aBHCHMOCTD
OT METPOTIOJIHN.

Ecnm  mpoamammsmpoBarts  Jleknmapanuio  mpaB
yeloBeKka M rpaxkaaHuHa 1789 r., To B HeH, K 4ucCIy
TIOJINTHIECKHUX IPaB, B COBPEMEHHOM NMOHHMAaHUH, OBUIO
3aKpeIUICHO TIPaBO TpaXJaH NPUHUMATh ydacTHE B
3aKOHO/IATENILHOM TIporiecce (cT. 6); Ha CBOOOY MBICIH
(ct. 10), cBoGonmy meuarn (cr. 11), mpaBo TpeGoBaTh
oT4eTa OT JIIOOBIX JOJDKHOCTHBIX JiuIl (cT. 15). B TO xe
BpeMsl Takue BaKHbIE MpaBa M cBOOOIBI Kak cBoOoxa
coOpanuii, cBo001a COI030B U CBOOO/IA IETHLINI B HEl He
ObUTM TIpeAyCMOTpEHBI. BriepBbie cBoOonma coOpaHuii U
netunuii  ObUIM  3aKOHOMATENFHO  O(GOPMIICHEI B
Koncturynnu [lencunsBannu ot 28 centsiops 1776 rona,
a B IOCIIEyIOIeM B aMepHKaHCKOM buie o mpaBax —
nepBeIx gecsatu mnompaskax k Koncturynuun CIIA. B
VYkpauHe HCTOpHS MOJIUTHYECKHX TMpaB U  CBOOOX
HayMHAeT OT4eT co jAHs mnpuHstus Manudecra «O0
YCOBEpIIEHCTBOBAHUH TOCYAAPCTBEHHOTO MOPSAAKA» OT
17 oxta6ps 1905 roma, KOTOPBIM «HACEICHHUIO
JapOBATNCh HEPYIINMBIE OCHOBBI TPAXKJAHCKOH CBOOOMBI
Ha Hadajax JACHCTBUTENBHONW HEIMPUKOCHOBEHHOCTH
JUYHOCTH, CBOOOJAa COBECTH, CIIOBa, COOpaHUH W
cor030B» [2]. CBoe 3akperieHue OHU MOIYYHUIH B TAKOM
KOHCTHUTYIIHOHHOM aKTe, KaK OcHOBHBIE
rocy/lapCTBeHHbIE  3aKOHBbI  Poccuiickodl — MMIepHH.
PoccuiickuM MOJIaHHBIM — INPENOCTaBisuIach cBOOOIA
coOpanuii (ct. 78), cBoboma cioBa u mevatu (cr. 79),
cBoboma coro3oB (ct. 80) W wm30HMparenbHBIE IpaBa
(ct. 101) [3, c. 13-14]. B nocnenyromue aBa roga ObuT

NPUHAT — psil  HOPMATHUBHBIX ~ aKTOB,  KOTOpbIE
JETAIM3UPOBAI  TIOPSAOK  pealn3alud  CBOOOJIBI
coOpanuii, cBOOOJBI COI30B W CBOOOJIBI TCYATH,

KOTOpBIE MMEJN CHIY 3aKOHOB M KOTOpBIE IT03BOJISUIH
pEaTN30BBIBATh MOJTUTHIECKHE IPaBa U CBOOOEL.
OO011en3BeCTHO, 4TO OCHOBOIIOJIATAIOIUM
NPUHOUIIOM COBPEMECHHBIX ﬂeMOKpaTPIi’I SABJIACTCA
HPHBJICYEHHE TpaXKJaH K IPOLECCYy TOCYAApCTBEHHOTO
YIOpaBICHUS W TNPUHATUS HOJUTHYECKUX PELICHUH.
OOecrneynBalOT  peaju3aldi0  JaHHOTO  MPHHIHIA
MOJINTHYECKHE TIpaBa U CBOOOJBI, KOTOPbIE MOTYT OBITH
peann3oBaHbl TOJIBKO OJlarofaps y4acTHIO KOHKPETHOTO

rpaXkJaHuHa, 00J1a1aF011IEr0 COOTBETCTBYIOIIMMU
npaBaMH B BBIOOpax, B JESITEIBHOCTH TMOJUTUYCCKUX
napTui u 00IIECTBEHHBIX OpraHu3alui,

rocy1apCTBCHHBIX OpraHax.

45

Byny4un BmepBble NpPOBO3INIAIICHHBIMH BO BpEMs
OyprKya3HBIX peBoroLHit 18-19 CTOJIETHIA,
TIOJUTHIECKHE IIpaBa M CBOOOABI B Pa3sHBIX (OpMaAX H
o0beMe AEKIapUpYyIOTCs B KOHCTUTYHIHSIX HPAKTHUECKH
BCeX rocyaapcTB mupa. Kak mpaBumio, OHH ONpenensioT
NpaBoBOE  IIOJIOKEHHE  4YeloBeKa B CHCTEMe
OO0IIECTBEHHO-TIOJINTUYECKUX OTHOLIEHHH W CBS3aHBI C
yyacTHeM  TpaXJIaH B  CO3JaHHM  COLHAIBHO-
OpPraHM30BaHHOTO  OOLIECTBAa, B  OCYLIECTBICHUH
TOCY/IapCTBEHHOHN BJIACTH M MECTHOTO CAMOYIIPaBJICHUS,
B YYacTHH B OOIIECTBEHHOH KN3HHU TOCYJapCTBa.

Ecnmm  obpatutecst k  Bompocy O  cucTeMe
TIOJIUTHIECKHUX TIPaB M CBOOOJ YeJIOBEKAa M TPaXkJaHHHa,
TO CHTyaunust B YKpamHe B 9TOH cdepe 10 IOCIETHETO
BPEMEHH XapaKTepHU30Balach TeM 0OCTOSTEIECTBOM, UTO
opunmanbHas — IopuaMYecKass Hayka — OTHOCHTEIBHO
JISUCTBYIOIIEr0 3aKOHOAATENbCTBA, U B MEPBYIO OYepelb
KOHCTUTYLIMOHHOI'O, HOCHJIa YHCTO KOMMeHTaTOpCKHﬁ,
¢dopmanbHblit  xapakrep. Kak  mpaBwiio,  yueHble-
HCCIIeI0BAaTeN!, PEAKO pPAcCMATPUBANU IOTUTHIECKHE
CBOOOJIBI C KPUTHUECKONH TOUKH 3PEHHUS H, ECTECTBEHHO,
He OBUIO €JMHOTO MHEHHS OTHOCHTEIFHO CaMOH CHCTEMBI
MOUTHIECKHX TIpaB. [lo kpaiiHell Mepe, Tak Ha3bIBaEMOE
«pazHOOOpa3me» MO3UINI OTHOCUTEIIFHO COCTABIISIOMINX
CHCTEMBI TIOJTNTHIECKHIX mpaB u cBoOOJ
paccMaTpuBaJlack B paMKax ~ 3aKpEIUICHHBIX B
KOHCTUTYILIMH NPABOBBIX BO3MOYKHOCTEH UeNIOBEKa.

[eiictBytomas KoHcTuTyust YKpauHbl COOEPXXKUT B
cebe 11enblif sl BaKHBIX MOJTUTUYECKUX MpaB U cBOOO/.
Oto: mpaBo Ha cBobomy cioBa (cT. 34); mpaBo Ha
cBOOOAY OOBCOAMHEHHS B IOJUTUYECKUE WAPTHH U
00IIecTBEHHBIE OPraHU3aIliy, Ha y9acThe B Mpodcoro3ax
(ct. 36); mpaBo NpUHMMATH y4YacTHE B YIPaBICHUN
TOCY/IapCTBEHHBIMH ~ JIeJJaMH, BO BCEYKPaWHCKUX H
MECTHBIX pedepeHayMax, NpaBo u30UpaTh U OBITh
M30paHHBIMH B OpraHbl TOCY/JapCTBEHHOM BIIACTH U
OpraHbl MECTHOro camoymnpasieHus (cT. 38); mpaBo
PaBHOTO JOCTyIa K TOCYJapCTBEHHOH Ciy»k0e, a Takxke
ciry>kO6e B OpraHax MECTHOTO caMoympaBieHHs (CT. 38);
TIPaBO HANPABIATH HHANBHAYATbHBIC MM KOJIEKTHBHBIE
MUCBMEHHBIE OOpalleHHs HIM JIMYHO OOpamarscst B
OpraHel TOCYHZApCTBEHHOW BIIACTH, OpPTaHbBl MECTHOTO
CaMOYTIPaBJICHNUS, K JIOJDKHOCTHBIM U CITy>K€OHBIM JIHIIaM
oTHX opraHoB (cr. 40); mpaBo coOupaTbcs MHPHO,

0e3 OpyXus W TIPOBOAWUTH COOpaHWs, MHUTHHIH,
IOXOAbl M JIEMOHCTPALMM, O IPOBEACHUH KOTOPBIX
3a0;aroBpeMeHHO YBEIOMIISIOTCS OpraHbl
UCTIOJIHUTENbHOW  BJIACTH WJIM  OpPraHbl  MECTHOTO

camoynpasienus (ct. 39). Hekoroprle yueHble K 4HCTy
TMOJMUTHIECKUX OTHOCAT M JApyTHe TIIpaBa, HAIpHMEp,
paBo Ha cBoOOIy MbICIU M Ha nHopMmanmio [1, c. 20],
NpaBO Ha CBOOOMY BOJECHU3BABICHMS, IIPABO TIPaKIaH
oOpamrarbes 3a 3alIUTOI CBOMX MHpaB K oMOyAcMeHy [5,
c. 39] m HekoTOpble JApyrue, HO B IEJIOM MOXKHO
TOBOPUTH O TOM, 4TO B YKpawHE CIIOXMJIACh JOBOJBHO
o0IIMpHAast CHCTeMa MOJUTUYECKHX IPaB U CBOOOI.
BeicTynas ucropuueckn B KauecTBe mpas |
TOKOJIEHHS, TIOMTUTHYECKUE TIPaBa M CBOOOBI UMEIOT Psi
ocobennocTeil. ['maBHass M3 HUX COCTOUT B TOM, 4YTO
MOJMUTHYECKHE TMpaBa U CBOOOABI, 3a HEOONBIINM
uckioueHneM (ceoboxa cioBa, NETHIMH, IpaBa Ha
OObeIMHEHHs B OOLIECTBEHHBIE  OpTraHM3aINN)
NPUHAUIEKAT HCKIIOUUTENBHO TpakaaHaM Y KpauHBI,
KOTOpble  SIBISIIOTCS ~ HpaBocyObekTHeIMM. Ho B
HEKOTOPBIX  ClIy4asx HpaBOCy6'beKTHOCTb HE HMCET
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3HaueHus. Hampumep, Bo3pacT M JeecriocOOHOCTH He
BIMSAIOT HA pealH3alfi0 TPaKAAaHWHOM TIpaBa Ha
cB0OOO/y CI0Ba, METUIHH, MACCOBBIX MAaHU(ECTAIHH.

B ommmumm oT TpaxkgaHCKWX (JIMYHBIX) TIpaB,
KOTOpEIE o cBOCH IpUpoIe SIBIISTIOTCS
HEOTUYKIaeMbIMH, OJINTUYECKHE ITPaBa B COOTBETCTBUH
C 3aKOHOM MOTYT OBITh OrpaHHYEHHBl B HHTEpecax
HallMOHAIBHOM OE30IacHOCTH M B JPYIHX Ciydasx,
NpeayCMOTpeHHbIX CT. 64 KoHcrturynun VYKpauHbl.
Xorenu ObI 0cO00 OTMETUTH, YTO JEHCTByIOLIas
ykpanHckas KoHCTuTyIMs He IOIMyCKaeT B TO e BpeMs
OTPAHMYCHUS TAKOTO KOHCTUTYLIHOHHOTO TIIpaBa Kak
mpaBo netuiyu (cT. 40) gaxce B yCIOBUSX BOCHHOTO HIIH
Ype3BBIYAHOTO MOJIOKEHUS. OrpaHudeHus
TIOJINTHIECKHUX TIPaB, BO3MOXKHO, TaKKe MPHMEHUTH U K
rpakiaHaM ~ YKpawHBI, KOTOPBIX  CyJ  IpU3HaeT
HEJIeeCrIOCOOHBIMH I OrpaHNYUBACT B
JIeecriocoOHOCTH (HampuMmep, B Cllydae OCYKICHUS K
HAKa3aHUIO B BUC JIMIICHUS CBOOOIbI).

Eme onHO#l 0COOCHHOCTHIO MOJMUTHYECKHX NPaB H
cB0OOJ TpakaaH YKpauHbl BBICTYNAET JOCTaTOYHO
BEICOKHMIl ~ ypOBeHb UX  TapaHTHPOBAHHOCTH  Ha
MEKTyHapOIHOM ypoBHE. M 311ech MOKHO BCIIOMHHUTB O
TOM, 4YTO TaKWe BIMSATENBHBIE  MEXIyHAapOIHEIE
opranm3zauun kak OOH, EC, Coser Espomsbi, [TACE u
Jp. TIOCTOSTHHO MOHUTOPST PEATH3ALHI0 TIpaKJaHaAMH
VYKpauHbl CBOMX TOJUTHYECKUX TIPaB U CBOOO/.

Kak u B Ipyrux rocynapcrBax, rpakaHe YKpauHbl,
CBOM KOHCTUTYLIMOHHBIE TOJIMTHYECKHE TpaBa u
CBOOO/IBI MOTYT PEaTM30BbIBATH KaK HHANBHIYAIbHO, TAK
U KONIEKTHBHO. Hampumep, KOJUICKTUBHBIM SIBISIETCS
MpaBO TpaXKJaH Ha MaHU(ECTaluu, Ha OOBEJUHECHUE B
MOJINTHIECKHE MapTUH M OOIIECTBEHHBIC OpPraHMU3AINY,
KOTOpBIE  €IMHOJIMYHO  TPaXIAHHHY  OCYIIECTBUTH
HEBO3MOJKHO.

YKpanHcKoe rocyaapcTBO, B COOTBETCTBUU CO CT. |
KOHCTI/ITyLII/II/I, ABJIICTCA  NPaBOBBIM, T.€. TaKOBBIM,
KOTOpOE BO BCEH CBOCH JEATEIBHOCTU IIOJYHUHACTCS
MpaBy W TJIABHOW CBOCH LENBIO CYMTACT OOecleueHHe
IIpaB 1 cBOOOJ UenoBeKa. be3ycioBHO, 9To AT CO3AaHus
MPAaBOBOTO TOCYAapCTBAa HEIOCTATOYHO OJHOTO €ro
npoBo3ramenus. OHO JODKHO (PAaKTHIECKH CIOKUTHCS

KaKk  CHCTeMa  TapaHTHii  OT  OecCHpeienbHOTo
AJIMUHHCTPATUBHOTO BMENIATEIbCTBA B
CaMOpEeryJIHpyoIIeecss TPaKIaHCKOe OOIIeCTBO, OT

BO3MOXKHBIX IOMBITOK KOTO OBl TO HH OBLIO MPUOETHYTH K
HEKOHCTUTYLIMOHHBIM METOJaM OCYILECTBICHHUS BIIACTH.
Ilo cymiecTBy MOXHO TOBOPUTH O TOM, YTO TPABOBOE

TOCylapCTBO — 3TO BBICOKHH YPOBEHb aBTOPUTETA
TOCY/IapCTBEHHOCTH, pPEalbHBI PEXHM TOCIOJICTBA
mpaBa, OOECTICUMBAIOIIMI BCE TIIpaBa dYeIOBEKAa M

rpakJlaHNHA B dKOHOMHYECKOU M TyXOBHOH cdepax [6, c.
115].

B cBsi3u ¢ TeM, 4TO MONMTHYECKHE TpaBa U cBoOOxaa
UTPAIOT PELIAOLIYI0 pojb B HMOCTPOEGHHM TOCYIapCTBa,
3aHUMasg I[pU  3TOM ILEHTPaJbHOE MECTO Cpeau
KOHCTUTYLIMOHHBIX TIpaB M CBOOOJA, HUX YPOBEHb
TapaHTUPOBAHHOCTH  OOycIaBiuBaeT 3(PQPEeKTUBHOCTD
o0ImecTBeHHBIX OTHOUIeHHH B Oynmymiem. Ilo cymecTtBy
TapaHTHPOBAaHWE  BEICTyMaeT  Hamboiee  BaKHBIM
MOKa3aTeJIeM PEaTbHOr0 O00ECIeUeHUS! MOJUTHISCKUX
mpaB M CBOOOJ TpaxKIaH, Hapsoy C UX IpU3HAHHEM,
COOJIIOJICHUEM 1 YBa)KCHHUEM.

Kak ykaswsiBaer B.H. Ilammuckuii, rapantupoBanue
OCYIIECTBIISICTCS. C MOMOIIBIO CIEU(UUECKUX CPEACTB-
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rapaHTui, 6marogapst KOTOPbHIM CTAaHOBUTCS BO3MO>KHBIM
OecnpensATCTBEHHOE OCYILECTBICHUE MpaB M CBOOOI, MX
OXpaHa OT BO3MOJKHBIX IIPOTHBOINPABHBIX MOCSTaTENLCTB
W 3ammTa OT  HE3aKOHHBIX  HapymeHuid.  bes
COOTBETCTBYIOIIMX TapaHTHH IPOBO3INIAIICHHBIE B
KonctuTynmu n 3akoHax YKpauwHbI IIpaBa U CBOOOMEI
CTaIOT IIYCTBIM 3BYKOM» [7, c. 61-65].

B coBpemeHHOM Mwupe mpoOiieMa MOJHOTHI U
rapaHTUPOBAHHOCTH MpaB  dYejoBeka BooOLIe W
MOJUTUYECKHUX TPaB B YaCTHOCTH NpuoOperna rinodansHoe
3HaueHne. OTYETIIMBO  MPOCIEKHUBAIOTCS  TTOMBITKH
MEXIYHapOJHOTO CcooO0ImecTBa pa3paboTaTh CIUHBIC
MpaBHa COLMAIbHOH W MPaBOBOH  3aIUIIEHHOCTH
Tpak/aH, NPUHATH €AWHBIE CTAHAAPTHI M IIPOLETYPEI,
KOTOpBIE COAEHCTBOBAIM OBl NPH3HAHUIO JOCTOWHCTBA
YeJIoBeKa, MOAYEePKHUBACTCS I0puAnYecKas
00513aTeIbHOCTh KaK TPAXJAHCKHX, MOJUTHYECKHX U
JApyrux r1paB, UX B3aUMO3aBUCUMOCTb U HEACIUMOCTD.
Hu omno u3 cymiecTByromux IpaB He JOMKHO OBITH
MPOTHBONIOCTABIEHO APYT APYTY WIIH TPAKTOBATHCS BO
BpC ApYT ApyTy.

B mmrepatype yxe HEOZHOKpAaTHO 0Opamanoch
BHIUMAaHHE HA TO, YTO KOHCTHUTYIHOHHBIC JKEIAHUS
pa3BUBaTh M YKPEIUIATh JEeMOKPATHYECKOE, COMUAIBLHOE,
NpaBOBOE TOCYJAapCTBO HEBO3MOXXHO B  YKpauHe
peanu3oBaTh 0e3 YTBEPXKICHUS MOJUTHYECKHX IPaB H
cB0oOOJ rpakiaH, Oe3 nx rapantupoBanus [4, c. 24]. ITo
CYIIECTBY TOJNBKO C MOMEHTa IPOBO3IJIALICHHS
HE3aBUCUMOCTH  YKpaWHbl B HalleM TOCYyAapcTBe
MOSIBHJINCh ~ peanbHble BO3MOXHOCTH HCIONB30BAHMS
TpakJaHAaMH KOHCTHUTYIMOHHBIX TOJUTHYECKUX MpaB H
CBOOO/I.

Brmpouem, u ceromHs, CIycTs MHOTHE TOABI IIOCIE
MOJYYSHUS]  HAIIUM  TOCYJapCTBOM  HOJIUTHYECKOH
HE3aBUCUMOCTH W TIpuHATHS KoHCTHTYIMM B IulaHe
peanu3anuy OTAENbHBIX MOJUTHYECKHX MPaB M CBOOOJ
rpaxaane CTaJIKUBAIOTCSI c OIPE/ICIICHHBIMU
TpyaHocTsiMu. IIpoGrnema A0CTaTOYHO CIIOKHAs U BO
MHOTOM OTIPEAENSAETCS HECKOIBKHMH COCTABIISIONIIMH.
Peur maer o TOM, UTO MOMHMO YHCTO FOPHIMIECKHX,
KOHCTUTYILIMOHHBIX TapaHTHH, pealn3alys IpakAaHaMH
BCEro KOMIIEKCA OCHOBHBIX IIpaB U CBOOOJ, B TOM YHCIIE
TIOJIUTHIECKHUX, OCYIIECTBISICTCSI ¢ MOMOIIBIO JEHCTBUS
MOJIUTHYECKHX, OKOHOMHYECKMX, OPTaHW3alMOHHEIX,
UJICOJIOTHYECKUX M Jpyrux oOmux rapantuid. He
aHaJIM3upyst UX JAC€TAJIbHO, OTMETUM, 4YTO OHH, K
COXKAJICHNIO, B CHIIy CaMbIX Pa3HBIX OOCTOATEIHCTB HE
BCeraa SBIAIOTCA 3(QQEKTUBHBIMH M 3TO JIOCTaTOYHO
YacTO HEraTHBHBIM 00pa3oM BIUSET Ha PEaTH3aIHIo
TIOJUTHIECKHX TIPaB U cB0OO. B maHHOM ciaydae MOXKHO
TOBOPUTH O TOM, YTO B YKpamHE OTCYTCTBYET Pa3BUTOE
TpaKaHCKOE  OOIIECTBO,  CYIIECTBYIOT  IIPaBOBOM
HUTHIM3M, HMEEeT MECTO KOHQPOHTAIHS  MEXKIy
HOJIMTUYECKUMH DJIMTaMH, OTCYTCTBYET HallOHAJIbHAsS
uaes, KoTopas cCIjioTwiaa Obl  oOmiectBo. Huskum
SABJISICTCSL YPOBEHb MTOJTUTUYECKOM KYJbTYpbl I'pakKJaaH U
JOJDKHOCTHBIX JIMI[ B YacTHOCTH. HabmroqaeTcs: BeICOKHiA
YPOBEHb NIPECTYNMHOCTH, HE MPEOJONEH IKOHOMHUYECKUH
KPH3HC, a TaKXKe HMEIOT MEeCTO W MHOTHE JApyTHe
TpoOJIeMBI, KOTOPBIE XapaKTEepHBI U BCEX TOCYAApCTB
MIEPEXOHOTO NIEPHOJIA, U C PEIICHUEM KOTOPBIX YKpanHa
KaK TOCYJIapCTBO HECKOJIBKO 3aIla3/(bIBacT.

Uro Kacaercsl CHENHAIBHBIX TapaHTUH peasn3alin
MOJIMTHYECKUX MpaB W CBOOOA, TO K HHUM CIEIyeT
OTHECTH  IOpUJAMYECKHe, B  IepByl0  OdYepenb
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KOHCTUTYLIMOHHO-TIPABOBBIE TapaHTHH. B oTpacmu wu
HayKe KOHCTHUTYIHOHHOTO MpaBa NMEHHO OHH 3aHUMAIOT
OJJHO W3 TJIABHBIX MECT, TaK KaK SBIAIOTCA HE NPOCTO
JBIDKYTIIEH cHoit (dopmupoBaHUsS CHIIBHOTO
JIEMOKPAaTHIECKOTO M IIPaBOBOIO TOCYAapCTBa, HO H
00sI3aTeTIbHON €€  COCTaBILIIONIEH M OJJHOBPEMEHHO
KpPHUTEPHEM NMPU3HAHHS TOCYAaPCTBA TAKOBBIM.

Konctutynust YKpauHbl K 9MCITy KOHCTUTYIIHOHHBIX
rapaHTHil peaju3aliy TMOJIUTHYECKHX MpaB U CBOOOJ
YeJoBeKa OTHOCUT CIIeIyIOIIee: TapaHTUPOBAHHOCTD
KOHCTUTYLIMOHHBIX MPaB U CBOOOJ M HEBO3MOXKHOCTh HX
OTMEHBI WM orpaHuueHus (cr.ct. 22, 157); coxpaHeHus
TPaKIAaHCTBA U BO3MOXKHOCTH M3MEHEHUS TPaKAAHCTBA
(ct. 25); rapanTHpOBaHKe IpaB, cBOOOT M 00s3aHHOCTEN
WHOCTPAaHIEB ¥ JHI] 0e3 TpaxkJaHCTBA, KOTOpPHIC
HaXOMATCS Ha TEPPUTOPHHM YKpaWHbl Ha 3aKOHHBIX
OCHOBaHUSX (CT. 26); rapaHTHPOBAaHKE Cy1eOHOH 3aIUTHI
MOJIMTUYECKHUX TPaB U CBOOOJ YelIOBeKa U IpakJaHWHA
(ct. 55); BO3MelIEeHHE 32 CYET rOCyJapcTBa WM OPraHoOB
MECTHOTO  CaMOYMNPABIEHUS ~ MATEpPHANbHOTO MM
MOpAaJBHOTO Bpeaa (CT. 56); mpaBo Ka)IOro 3HATh CBOU
monuTH4eckue mpaBa (cT. 57); melcTBHE 3aKOHOB H
JIpYTMX  HOPMAaTHBHO-TIPAaBOBBIX  aKTOB,  KOTOpEIE
3aKpeIUIIIOT  MOJNTHYECKHE TMpaBa M CBOOOIBI BO
BpeMeHH (cT. 58); rapaHTHpOBaHME IIPABOBOM MTOMOIIH,
BKJIIOYAs JIEITEIILHOCTD a/IBOKATYphl OTHOCUTEINILHO JIHII,
MOJIMTHYECKHE TIpaBa KOTOPHIX HapymieHsl (cT. 59);
rapaHTuu, B COOTBETCTBUU C KOTOPbIMU HUKTO HE 065[33.1{
BBITIOJIHATE  SIBHO TIPECTYIHbIE PACHOPKEHHUS WIN
MIPUKa3bl OTHOCHTENBHO MOJNUTHYECKUX IPaB M CBOOOX
(ct. 60); mpe3yMIIsa HEBHHOBHOCTHU (CT. 62); TapaHTHH
HEOTPAaHWIEHHOCTH KOHCTHTYIIHOHHBIX HOJUTHYECKUX
mpaB  HM CBOOOJ UelIOBeKa W TpaKJaHWHA, 3a
HCKITIOUCHUEM ClTydaes, Py CMOTPEHHBIX
Koncturynmeit Ykpaunsl (cT. 64); rapaHTHs, COIJIAaCHO
KOTOpOH JIMII0O HE HEeceT OTBETCTBEHHOCTH 3a OTKa3
JaBaTh TOKa3aHHs JIMOO MOSICHEHHs OTHOCUTEIBHO ceOsl,
YICHOB CEMBH WX OJIM3KUX POJCTBEHHUKOB (CT. 63).

BaxubIM ycrIOBHEM peann3aiy NONIUTHIECKHUX TIPaB
n CcBOOOA TpaXdaH SABIAIOTCS WHCTUTYIHOHAIBHEIC
TapaHTHUH, KOTOpHIE BKIIOYAIOT B CeOsl JIEATEIBHOCTD
TOCYIapCTBEHHBIX M HETOCYJapCTBEHHBIX OPraHOB H
OpraHW3ali, KOTOPbIE CO3JAal0T HaJUIe)Kallue YCIOBUS,
OXpaHSIOT M  3allMIAaIOT  OT  IpaBOHApYyIICHHUH
KOHCTUTYLIMOHHBIE TOJUTHYECKHE MpaBa U CBOOOIBI U
IPUHUMAIOT YYaCTUE B BOCCTAHOBJICHMH HAPYUICHHOI'O
npaBa.

B mamem rocymapctBe B HHCTUTYIMOHAIBHO-
OPraHW3allMOHHOM aclleKTe B OOECHedYeHHH TIIpaB u
cBOOOJ dUenmoBeKa W TpakKAAHWHA 3HAYUTEIBHAS POJb
npuHaiexur  [lpesunenty  YKpauHbl,  KOTOPBIi,
cormacHo cT. 102 Koncturynuum VYKpauHbl sBISETCS
rapaHToM IIpaB M CBOOOJ 4YeJIOBEKa M TIpaxkJaHUHA.
Peanmzanus nosmHomounii Ilpe3naeHTa ocymiecTBisieTcs
4yepe3 HMHHUIMHPOBAHME MM 3aKOHOB, H3JaHHE YKa30B,
HaIpaBJICHHBIX Ha 0OeCreueHne mpaB 1 CBOOO/ YeIoBeKa
u rpaxaanrHa. OH 00JagaeT IpaBoM BETO OTHOCUTEIBHO
NPUHATBIX ~MapJaMEHTOM 3aKOHOB, OTMEHE AaKTOB
Kabunera MuHHCTpOB YKpawHBI, PacHOpsHKCHUH TIaB
MECTHBIX TOCYIapCTBEHHBIX aIMUHHUCTPALIH.

BaxxHbIM cyOBEKTOM pean3alyu rpakIaHaMi CBOUX
MOJINTHIECKUX TIPaB W CBOOOJ BBICTYINIAE€T YKPAWHCKUH
napiameHT — BepxoBHas Pama  VYkpaunbl.  Kak
3aKOHO/IATEIILHBI OpraH OHa JIOJDKHA Ha OCHOBE M BO
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ucnosHeHne KOHCTUTYIMH NHpUHMMAaTh HEOOXOAMMBIC
JUIsL Pa3BUTHS OOLIECTBA M TOCY1apCTBA 3aKOHBI.

B cBSi3M ¢ 9TUM YMECTHO OYAET YNOMSHYTb O TOM,
YTO K COXKAICHHI0, HECMOTPsS Ha KOHCTUTYLHOHHOE
3aKpeIUICHNE MOJINTHYECKHX IIPaB U CBOOOJ, HEKOTOPEIE
W3 HHUX JI0 HACTOSIIETO BPEMEHHM He IMOJYYMJIH CBOETO
3aKOHOJIATENIFHOTO 3aKpelUleHHs. B nmaHHOM ciydae
MO’KHO TOBOPHUTH O TOM, YTO B HaIlleM TOCYJapcTBe He
TMPHUHATDI napJaMeHTOM 3aKOHBI, KOTOPBIC
CHOCOOCTBOBAIM OBl peaan3aluyl rpakJaHaMu Y KpanHbl
CBOCr0 IpaBa Ha MaccoBble MaHudecranuu, Ha
MPOBEICHHE MECTHBIX pedepeHaymMoB. OTCyTCTBHE
HaJeKHOTO 3aKOHOJATEIIBHOI0 MEXaHH3Ma peau3aliu
JaHHBIX TOJUTHYECKHX IIPaB IPUBEIO K TOMY, 4YTO
rpakiaHe YKpawHBl CErOHS HE MOTYT HpPHHUMAThH
ydacTHe B MECTHBIX pedepeHaymMax BooOme, a
BO3MOXXHOCTB TIPOBEJICHUsSI MAaCCOBBIX MaHH(eCTaHi
CEerofiHsl periiaMEeHTUPYeTCsl He 3aKOHOM, Kak JTOro
Tpebyer KoHCTUTYIMS, @ TOJ3aKOHHBIM aKTOM — YKa30M
IIpesunnyma BepxoBrHoro Cosera CCCP Ne9306-XI ot
28.07.1988 1. «O mopsaKe OpraHU3aLUH U MPOBEACHHS

coOpaHMii, = MHTHHIOB,  YIHYHBIX  IOXOJOB U
nemonctparmii B CCCPy» [8].
CyObeKkTaM,  KOTOphle  TaKkKe  O0ECICYMBAIOT

peanu3anuio MOJUTHYECKUX HpaB M CBOOOA B YKpauHe,
rapaHTupys WX  3alUTy, BbIcTymaroT  Komwurer
Bepxosnoii Pansl YkpauHbel 1o BompocaMm IpaBOBOH
MOJUTHUKH, V10IHOMOYEHHBIN BepxoBHoit Paner
YkpauHbl 1O MpaBaM  4esloBeka  (oMOyICMeH),
Koncturynmonnsiii Cyn YkpauHsl, Opransl IpaBoCyAus,
JOpyrHe TOCYJapCTBEHHBIE OpraHbl M TpakIaHCKHE
(hopMupOBaHUS, BKIIOYAs MIPABO3AIIUTHBIC OPraHH3AIIN
¥ TIpaBO3alIUTHEIC ABIKEHUS. Bompoc o ToM, HacKOIbKO
9 (PEKTHBHO OHM BBIIOJHSIOT CBOM (YHKIHOHAIHHEBIE
005I3aHHOCTH CJIe{yeT OTHECTH, IO-BUIUMOMY, K UHCIY
CyOBeKTHBHBIX. Ho moMHMO MHOroro mu3 umcia
TIO3UTHBHOT'O B nux JACATCIIBHOCTH, HCOGXOJII/IMO
MOAXOAUTH K 3TOMY BONpOCY KpuTudecku. B uactHocTH,
peur uner o Koncturynmonnom Cyne, OTIeIbHBIC
pelreHnuss KOTOPOro OOIIECTBEHHOCTHIO, B TOM UHCIE
Hay4YHOI, BOCIIPHHUMAJINCH HEOAHO3HATHO.

PaccmoTpuM Temeps HaCKOJIBKO TpakaaHe YKpawHBI
HMEIOT peajbHYl0 BO3MOXHOCTH HCIIONIB30BaTh CBOH
MOJIMTHYECKHE TIpaBa M CcBOOOABI. OmnpenensiomyuM B
9TOM HEIPOCTOM BOINPOCE MBI CUHTAaeM JeiicTBHE B
KaK/JIOM  JIeMOKPAaTHYECKOM IIPaBOBOM TOCYAapCTBE
TaKOT0 yHHBEPCAIBHOTO NMPUHIUIIA KaK CBOOOIA.

I'apantupoBanue cBoOOAbI B YKpanHe HauMHAETCS C
ynoMuHaHusi B mpeamOyne Konctutymum VYxpauwHbl 0
ToM, 4T0 OCHOBHOM 3aKOH OBUT MPUHAT LI 00CCIICUCHHS
mpaB U cBoOox uenoBeka. K coxaneHuio, KaTeropus
cBOOOJBI HE ObUIAa BKJIIOYEHA B TEKCT AeHCTByIomeH
Koncturynuu  YkpauHel B KadecTBe OJHOH U3
COIMAJIBHBIX LIEHHOCTEH.

[MonuTnyeckas cBoOo/a €CTh IJIaBHAs MPEANOCHUIKA
BCEX MHBIX cB0OO. [To 3TOM mpuurHe CBOOOAA SIBISCTCS
CaMOLIEHHOW M HE€ 3aBUCALIEH OT HUCTOPUUYECKOW U
MOJUTHYECKON KOHBIOHKTYpHI [9, c. 3]. CoBpemeHHBIE

MOIXOABl K ONpPEACTCHUIO TOJUTHYECKOH CBOOOIBI
SIBJISIIOTCSA ~ JOCTATOYHO  CJIOXKHBIMHM, YTO  BIIOJIHE
€CTECTBCHHO.

Cremyer OTMETHTH, YTO OCHOBHBIMH (DaKTOpaMu
cBOOOJBI B TIpaBe BBICTYNAIOT €€ HOPHIUYECKHE
rapantud. He Oyayunm camu mo cebe aieMeHTamu
CBO6OJI]>I, JIaHHBIC TapaHTUU CyLl.leCTBeHHO BJIMSIKOT Ha
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o0beM, TOyOMHY ©  YCTOHUMBOCTH  peaau3aluu
TIOUTHIECKHX MPaB. B OOIBIIMHCTBE CITydaeB MX MOXHO
CUNTATh KOHCTUTYIHMOHHBIMH CTHMYJIAMH JE€MOKpPATHH,
Be/Ib IMEHHO C MX TTOMOIIBIO JIOCTHTACTCS JIETUTHMAITHS
OCHOBHBIX MOJIMTHUECKUX 1eneit [10, c. 329].

Crnemyer Takke OOpaTUTh BHHMaHHE Ha TO
00CTOSITENECTBO, YTO KOHCTHUTYLMOHHBIE OTPAaHWYCHHS
HOJIMTUYECKUX TIpaB M CBOOOJ SIBISIOTCS B YKpauHe
MHOTOYHMCJICHHBIMHU )51 HIMPOKUMHU. HanpnMep, B
coorBeTcTBUM cOo cT. 15 Koncrurynun, cBobona
TIOUTHIECKON JESTEbHOCTH MOXET OBITh OTpaHHYeHa
OoOBIYHBIM 3aKOHOM. [IpaBo uemoBeka Ha cBOOOAHOE (B
TOM YHCIE TOJUTHYECKOe) pa3BUTUE (CT. 23) HE MOXKET
HapymaTh IpaB U cBOOOX Apyrux iozaei. B memom xe
KonctuTynust YkpauHb! 3aKperuisieT IMUPOKUH TepedeHb
(ct.cT. 30-64) mpaB U CBOOO, OCYIIECTBICHUE KOTOPBIX
MOJXKET OBITh OTPAHNYEHO OOBIYHBIM 3aKOHOM.

[Tocie 3TUX KpaTKUX, HA HAll B3IJIsIT HEOOXOAMMBIX
TEOPETUUECKUX PACCY)KAEHUH 0OpaTUMCSl K aHalIu3y
3aKpEeIIeHHBIX Ha KOHCTUTYIIMOHHOM yYpOBHE
MONUTHYIECKUX TIPpaB M CBOOOJ, KOTOPBIMH MOTYT
MOJTE30BAThCSl HA CBOE YCMOTPEHUE TPAXKIaHe Y KpauHbI.

IIpencrasnsercs, qTO O4YeHb B)KHBIMU
TIOJINTHIECKHMH TIpaBaMU TPAKAaH SIBISIETCS UX ITIPABO
NIPUHAMATH ydacTHe B pedepeHayMax M MpaBoO roioca.
VIMeHHO 3T IpaBa CaMbIM HENOCPEICTBEHHBIM 00pa3oM
BIMSIIOT ~ HAa  pealM3alfio  TpaKJaHAaMH  CBOETO
MOJIHOBJIACTHSI, KOTOPOE MOJYKET OBITh OCYIIECTBICHO B
(dbopmax mpsMOil M HpencTaBUTENbHOU IeMoKpathu. B
CBSI3M C ATUM YMECTHO YKa3aTb, 4TO JeHCTBYyroIIee
YKpaWHCKOE  3aKOHOJATENbCTBO O  BBIOOpPaX W
pedepengymax obecneunBaeT JOCTATOYHO MIMPOKHE
TapaHTUH PeasI3aliX STHX IPaB IPax/aH.

ITomumo 3axona VYkpaunsl «O BCEyKpaMHCKOM
pedepenayme», npunsToro 6 HosOpst 2012 ., momMuMO
Bepxosnoii Panp! Ykpaunsl u IIpe3sugenra Ykpaussl (B
clydasix, IPEyCMOTPEHHBIX 3aKOHOM)  TOJIBKO
rpakJaHaM —NPHHAISKAT HMHULUATHBA TPOBEJCHHS
pedepernyma. Hampumep, BceykpauHckuii pedepenaym
MOXeT OBITh MPOBO3IUIANIEH IO HAPOJHOW MHUINATHUBE
10 TpeOOBAaHMIO HE MEHEE KaK TPeX MHJUIMOHOB IpakIaH
VYkpauHbl, KOTOpbIE HMEIOT MpaBO Tojoca M IIpH
YCIOBHH, 4YTO TIOJNUCH OTHOCUTENHHO Ha3HAYCHHS
pedepenayma OyayT coOpaHbl HE MEHee, Kak B JBYX
TpeTsX oOjacTeii M He MeHee Kak II0 CTO ThICSY
HOJIKCEH B Ka) 0t 00J1acTH.

K coxanenuto, 1 00 3TOM MBI YK€ BbIIIE YKa3bIBAIH,
B CBS3U C OTCYTCTBHEM HEOOXOANMOTO 3aKOHA, CETrOJIHA B
VYkpanHe Helb3s MPOBOAUTH MECTHBIE peepeHIYMBI, HO
eCTh HaAEXKZIa, YTO 3Ta mpobiemMa B 3aKOHOAATEIHCTBE

Bckope  Oymer  ycrpaHena. Ilpm  mpoBemeHHH
pedepennyma, paBHO Kak M BEIOOPOB, TIpakJaHaAM
VYKpauHbl IpPENOCTaBICHbBl BCE BO3MOXHOCTH  JUIA

AKTHBHOTO y4YacTHs Ha BCEX CTAIMSIX MX MOATOTOBKH, B
HpOILIecCe TOJI0COBAHYS U TI0JICUETa FOJI0COB.
[Ipu BeIOOpax Tarke OOECIIEUUBACTCS BBIIBIKCHHUE

KaHIUIaTOB HETOCPEICTBEHHO n30UpaTeNIMH,
BO3MOKHOCTh CaMOBBIIBHKCHHUS, CcBOOOIHOE
MPOBE/ICHHE aruTaiuu. 3aKOHOIAaTEILCTBO
YCTaHABIMBACT COOTBETCTBYIOIIKE (OPMBI  ydacTHs

rpakial B (OPMHPOBAHHH M30MpPATENBHBIX KaMIIAHHH,
MIOJICYUETOB ToJI0COB. JlaHHOE KOHCTHTYLIMOHHOE IPaBO
MIPEJOCTABIISIETCS TPaXkiaHaM Y KpauHbl, KOTOPbIe UMEIOT
NpaBo royioca M JOCTUININ Ha JieHb rojocoBanus 18 ner,
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32 HCKJIIOYCHHEM TeX JIHII,
HEZIeeCIIOCOOHBIMH.

Camu  BBIOOpBI JIOJDKHBI TIPOXOJHUTH Ha OCHOBE
KOHCTHTYIIMOHHBIX PUHIMIIOB H30MPATENBHOTO MpaBa, a
HMEHHO: o00mero u30MpaTeNbHOr0 IIpaBa, PaBHOTO
N30MpaTebHOTO paBa, MPSIMOTo H30MPaTeIbHOTO MpaBa,
CBOOOJTHBIX BEIOOPOB M TAHOTO TOJIOCOBAHMSI.

B ocHOBHOM 93TM mpuUHHMIIBI B YKpauHe
COOJIIOAIOTCS, XOTsI, Oe3yCJIOBHO, OBUTM W JI0CaHbIC
Cllyyal MX HapylIeHHs, Ha 4YTO INPAaKTUYECKH BCeraa
UMella MECTO pEakKlHs €O CTOPOHBI KOMIIETEHTHBIX
TOCYJapCTBEHHBIX OpTraHoOB. Tak, CBOMM pemeHneM oT 19
okts0pst 2009 roga Koncturyumonusiit Cyn YkpauHbl
MIpU3HAT HapyIIeHHEeM OOIIero M30MpaTelnbHOro IpaBa
MIpeIoCTaBIeHHEe IIpaBa rojioca TpaXkJaHaM Y KpawuHEI,
KOTOpbIe MPOXKMBAIOT 3a TPaHMIEH, HCKIIOYATEIEHO
TOJBKO TE€M M3 HHX, KOTOPBIE COCTOST Ha KOHCYJILCKOM
yuere [11]. Amnamormuno moctynun Cyn, koraa
paccMaTpuBal BOIIPOC 0 HPHOCTAHOBJICHUH
OCYILECTBJICHUS. NpaBa rojioca Ha BBIOOPAX HAPOAHBIX
nermyTatoB YKpawHbl B 1998 romy OTHOCHTENBHO JIHII,
OTOBIBAIOIIMX HAKa3aHHE B MECTaX JHIICHUS CBOOOJIBI.
Takoe orpanmuenne Cyxa mpu3HaN HapyIICHHEM OCHOB
AKTHBHOTO M30MPaTEeILHOTO TIPaBa.

I'paxknane VYKpawHBI, ydacTBYSl B YIPaBICHUH
JeJaMu  TocyJapcTBa, MOTYT — BO3JCHCTBOBAaTH Ha
JIeATeIBHOCTh OPraHOB MECTHOTO  CaMOYIPaBJICHUSL.
OcymiecTBsieTcss  9TO  4epe3  JIeMyTaTOB  MECTHBIX
COBETOB, MIDOB, 4Yepe3 pas3iuyHble (OPMBI BBIPAKECHUS
00IIIECTBEHHOI'O MHEHHUS O PYKOBOJICTBE, O JCATEILHOCTH

KOTOPBIX CyJ HpH3HAI

MECTHOTO CaMOYTIpaBIICHNS, CBSI3aHHOM c
YIOBIETBOPEHUEM COIMABHBIX notpeOHOCTeH
TePPUTOPHAIBHEIX IPOMa/I.

IIpaBo Ha ydacTtue B YIIpaBICHAN

TOCY/IapCTBEHHBIMH JIeJIaMH SIBJISIETCSI KOMIUIEKCHBIM |
00beMHseT OONBIINHCTBO MHBIX MOJUTHYECKHX TPaB U
cBO0OO/] TpaXk[aH, a UMEHHO MPaBO TPpaXkIaH MPUHUMATh
yuactie B pedepeHaymax, cBOOOAHO H30HpaTh U OBITH
n30paHHBIM B OpraHbl TOCYJapCTBEHHOH Bimactu (4. 1
cT. 38 KoHcTuTymu YKpauHsl), paBHOE IPABO AOCTYTA K
rocynapcTBeHHON cimyx0e (4. 2 cr. 38), mpaBo Ha
obpamenus (ct. 40), mpaBo NPUHUMATH ydacTHe B
OTHpaBiIeHNH npaBocyaus. B ommunn ot Koncruryrym

Poccuiickoii ~ ®enepanuu  mocieaHee  MpaBO  He
3akperieHo B KoHctuTynmm VYkpawHBI B CHCTEME
MNOJIMTUYECKUX IIpaB, OHO BBITCKAET U3 ITOJI0KEHU I

paznena VIII «IIpaBocynuey, 3akperuieHO B HECKOJIbKUX
craTthsix KoHcturymmn.

Hecmotpst Ha TO, 4TO MpaBO MPHHUMATH ydacTHE B
YIPaBIEHUH TOCYAAPCTBEHHBIMH  JICNIAMH  SIBISIETCS
OCHOBOIIOJIATAIOIIAM CPEIH IMOJUTHYECKUX MIPaB, HO OHO
HE SIBIIICTCS a0COIIOTHBIM. Ero T'paHUIIE
YCTaHaBIIMBAIOTCS B KOHCTUTYLIMOHHOM
3aKOHOJIATEIbCTBE, 3a HApYIICHHE KOTOPOro (0 BbIOOpax,
pedepenayme u apyroe) MpelyCMOTpEHa
AIMUHUCTPATHUBHAA U YIrOJIOBHASA OTBETCTBEHHOCTD.

B cucreme monmutuueckux mpaB M CcBOOOJ TpakaaH
YKpauHbl OYeHb BAXKHBIM BBICTYMAeT HX IIPaBO Ha
cBoOoay obwvenuuenus (ct. 36 Koncturyuuu YKpauHsl).
B MexmynapogHOM cooOlmiecTBe Takoe IIpaBo Oouee
H3BECTHO KaKk cBOOO/A COI030B M acconmanuil. I'paxxnane
VYKpauHBl HMEIOT TpaBo Ha CBOOOXY OOBEAWHEHHH B
TOJINTHYECKHE TApTUH U OOIIECTBEHHBIE OpraHW3aluH
JUISL OCYILECTBIICHUSI M 3aIUTHI CBOMX IpaB U CBOOOT M
YAOBJIETBOPEHU S MOJINTUYCCKUX, OKOHOMHYECCKHX,
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COLMANIBHBIX, KYJIBTYPHBIX M JPYIHX HHTEPECcOB, 3a
HCKITFOYCHHUEM OTPaHUYCHHU, yCTAHOBJICHHBIX 3aKOHOM B
HHTEpecax HAIUOHATBHOI 6e30macHOCTH u
OOIIIECTBEHHOTO TIOPSIIKA, OXPAHBI 310POBbsI HACEICHHUS
WJTH 3AIIUTHI IPaB U cBOOO Npyrux Jojei (4. 1 ct. 37).
O0beanHeHus Tpak/iaH, BKJTIOYAst
npodeccHoHaIbHBIE COIO3BI KaK 0CO0YI0 pPa3HOBHIHOCTD
OOIIECTBEHHBIX OpraHW3aldi, JSHCTBYIOT Ha OCHOBE
KOHCTI/ITyLII/II/I M CIi€UaJIbHbIX 3aKOHOB 06 3THUX BHJAX
oObequHEeHNH TpakaaH. VX  B3aMMOOTHOILCHHS C
rOCy/lapCTBOM  CTPOSITCSL HAa  OCHOBE  B3aHMHOTO
HEBMEIIATEILCTBA B MX JEITENbHOCTh. 1 OCYZapcTBO
obecrieunBaeT cOOI0ACHNE IPAB U 3aKOHHBIX HHTEPECOB
OObeMHEHUH TpaXTaH W TapaHTHPYET YCIOBUS IS
BEITIOJTHEHNUS] IMH YCTAQHOBJICHHBIX 3a/ad. [lomuTideckue
nmapTMd B YKpamHe MOIyT JeHCTBOBaTh TOJNBKO CO

BCEYKPanHCKUM CTaTyCcoM (nx JIEraJIu3aLuIo
ocylIecTBIAeT MUHHCTEPCTBO IOCTHUIMH YKpauHbl), a
001IIeCTBEHHBIE OpraHu3aLul TaKxKe u c

MEKIAYyHapOIHBIM M MECTHBIM cTaTrycoM. «Bcero Ha
01.01.2013 r. B Peectpe oOvemunenuit rpaxnan 3 599
3apernCTPUPOBAHHBIX OOIMIECTBEHHBIX OpTaHM3alUi ¢
BCEYKPaHHCKUM M MEXKIYHapOIHBIM cTarycoM U 397
BCEYKPAaHHCKHX OOIIECTBEHHBIX opraHusanuii» [13], a Ha
21 centsiops 2014 roma Ha VYkpawHe OQUIHAIBEHO
3aperucTpupoBaHbl 236 NONUTHYECKUX mapTuii [14].

ITo MHEHUIO TPAaBO3ALIUTHBIX OpraHU3aLUi CUTyalus
co cB00OIOH OOBEIMHEHHI MOCTENEHHO YXY/IIIASTCs 0
CPaBHEHHUIO C MpeablIyliuMu rogamu. JlencTByronee

YKpPauHCKOE  3aKOHOJATENBCTBO HE  COOTBETCTBYET
MEXIYHapOJHBIM CTaHZapTaM W B  3HAYUTEIBHOU
CTCTICHH  HEOOOCHOBAaHHO  OTPaHUYMBAECT  CBOOOIY

oobemuuennii. Ho wactmuHO 3TO  CcritaxkuBaeTcs
TIO3UTHBHOM aIMUHHCTPATHBHOH IPAKTHKOH, KOTOpasi He
HCIOIb30Baja B TIONHOM Mepe BCe 3aKOHOJATENbHbBIE
orpanuueHus. TeM He MeHee, 3a MOCIEJHHE HECKOIBKO
JeT  MOCTeNeHHO  3Ta  MHpaKTHKa  yXY/LIajgach:
YBEINYUBAJIOCh KOJMYECTBO TIPOBEPOK CO CTOPOHEI
JETaTN3UPYIOIUX OPTaHOB, YBEIUYMIOCh KOJIMYECTBO
TpeOOBaHMI TIPU PETHUCTPAlUH WM TEPEPEeTHCTPALUH
O0IIECTBEHHBIX OpraHU3aLui, KOTOpBIE HE
MIPELyCMOTPEHB  3aKOHOJATENLCTBOM,  YBEJIHMUYHIOCH
KOJIMYECTBO HCKOB O JIMKBHJAIMH OOIIECTBEHHBIX
opranu3auuit u T.4. [12, c. 183].

B cootBerctBun co cr. 39 Koncruryuun Yxpaussl
rpaXkaaHe UMEIOT MPaBO COOUPATHCST MUPHO, O3 OpyKHs
U TpPOBOJAWTH  COOpaHHsA, MHUTHHTH, MOXOJIBl U
JEMOHCTPAIlUH, O TPOBEICHUM KOTOPBIX JIOJKHEI
3a071aroBpEMEHHO yBEIOMUTH OPTaHbl HCIIOTHUTENBHON
BIACTH WJIH OpraHbl MECTHOTO CaMOYTPABICHHUS.
OrpaHn4eHHs] OTHOCHTENIBHO pealn3alldd 3TOTO IpaBa
MOTYT OBITh YCTQHOBJICHBI TOJIBKO CYJJOM B COOTBETCTBUH
C 3aKOHOM M TOJBKO B HHTepecax HaIMOHAJIBHOU
0€30I1aCHOCTH M OOIIECTBEHHOTO MOPSAKA — C LENbI0
HEJOMYIICHUs] BOJHEHMH WJIM NPECTYIUICHWH, JUIs
OXpaHbl 310POBbs HACCJICHHUA WKW 3alldThbl IIpaB U
CBOOO APYTHX JIO/CH.

BesycnoBHO, cBOOOIa MUPHBIX COOpaHUil BBICTyMAEeT
Ba)XKHBIM IPOSBICHUEM HEMOCPEICTBEHHON IE€MOKPAaTHH
1 GOpPMOI TMOJUTUYECKONW aKTHBHOCTH TpaxkmaH. Llenb
ydJacTHs TpaJaH B COOpaHMAX, MHTHHIAX, MOXOJaX H
JIEMOHCTPAIMSAX COCTOHUT B TOM, YTOOBI OKa3aTh BIMSIHUE
Ha TOCYJapCTBEHHBIC OpraHbl, 3aCTaBHTh BIIACTHEHIC
CTPYKTYpBI OBITH OTBETCTBEHHBIMH 3a CBOM PEIICHHUS U
MOJUTHUKY, KOTOPYIO OHM NPOBOIAT. Takass aKTUBHOCTb
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Tpak/laH, Ha HAIl B3IJISJ, CBUICTENBCTBYET O TOM, B
KaKOH KOHKPETHO cepe roCcyIapCTBEHHOE YIpaBICHUE
(wmu caMoyTIpaBlIeHHE) SBISETCS Manod()(EeKTHBHBIM U
KakMe KOHKPETHO HWHTEpechl Hapoja (WIM YacTH
JKUTeJIel) MAKCUMAJIBHO HE yJJOBJICTBOPEHBI.

3a HapylIeHUs MOpsIKa OpraHU3aluy ¥ IPOBEICHUS
coOpaHWH,  MHTHHTOB,  YJIWYHBIX  IIECTBHH W
JIEMOHCTpalUi aIMUHUCTPATUBHOE 3aKOHOJATEIbCTBO
YyCTaHaBJIMBACT OTBETCTBCHHOCTD, B BHJIC
HPEayNPEeKICHHUS WIH HaJIOKeHHs mTpada oT AECATH 10
JABaJUATH TATH HEOOJaraeMblX MHHHUMYMOB JOXOJOB
rpaxngaH, npemxycMoTpeHHas cratbedl 185-1 Kopexca
VYKpauHbl TPO aJMUHHUCTPATHBHBIC IPABOHAPYIICHUS
[15]. Ho, kak y»e yka3pIBaJIOCh BBIIIE, 3aKOH, KOTOPBIH
OBl OIIpeIeIIsuT TAKOH TTOPSIIOK, B YKparHe IO CHX TIOp He
IOPUHAT, a CIEeJOBaTeIbHO U OTCYTICTBYeT IIpaBOBas
rapaHTus peaju3allii YKa3aHHOI'O KOMIUIEKCHOIO IpaBa
rpaxaad. B OyaymeMm 3akoHe HeoOXxomumo Oyner
YCTpaHUTh  TPOLEAypHbIE  BONPOCHI  pealu3aluu
KOHCTUTYLIMOHHOTO TIpaBa Ha MHpPHBIE cOOpaHuS ¢
YCTPaHUTH CYIIECTBYIOIIHE MPOOETb KOHCTHTYIIHOHHO-
MIPAaBOBOTO PETYIMPOBAHHS 3TOTO BHAA MOJUTHYECKOH
akTuBHOCTU. B uactHOocTH, B 4. 1 cT. 39 Konctutyuuu
TOBOPUTCS O «3a0JIarOBPEMEHHOM)» YBEIOMIIEHHH O
NpOBEJCHNN  CcOoOpaHMil, HO BeAb OHO SBISIETCS
oueHouHbIM. Jlaxxe B Pemennn Koncrutynuonsnoro Cyna
VYkpaunsl ot 19 anpens 2001 roga oHO XapakTepusyercs
HEC MCHEC OTHOCHUTCJIIBHBIMU IIOHATUAMH, TaKUMHU KakK
«JIOCTAaTOYHBIE), «3apaHee», «B Pa3yMHBIX Mpeaenax»
[16].

CormacHO yKpanHCKOTO 3aKOHOZIATENCTBA (2 peub B
JaHHOM CIydae HJIeT O MOA3aKOHHBIX aKTax), M
NPOBEAEHHUST MHUPHBIX COOpaHMH WX OpraHU3aTOPEI
JIOJDKHBI 3a0J1aTOBPEMEHHO yBEJIOMUTH, HE 3aBHCHMO OT
MecTa NPOBEJCHHS TaKMX COOpaHWH, MECTHBIE OpraHbI
roCyJapCTBEHHOI MCIOIHUTENbHOH BilacTH (pailoHHbIE
TOCYAAapCTBEHHbIE  aJIMHHUCTpPAllMM) MM  OpPraHbl
MECTHOTO CaMOYMpaBIEHHUsI (MCIIOIHUTEIbHBIE KOMUTETHI
TOPOJCKAX  COBETOB, IOCENKOBBIX M  CEIBCKHX
mpeacenaresneiil) o0 MPOBENCHHH TAKUX MEPONPHITHIA,
yKa3aB TIPH 3TOM XapaKTep MEpOIpPUSITHUS, BPEMs, MECTO
NIPOBEAEHHUS U IpyTHe HeOOXOANMEIE IaHHBIC.

B ciyuae Hecorymacus ¢ IpoBEIEHUEM MAaCCOBOU
MaHU(ECTAl[U! OpraHbl BJIACTH JIOJDKHBI HEMEJICHHO
MOCJIe TOJYYSHUsI TaKOTO YBEJIOMIIGHHS OOpaTHThCS B
OKPYKHOIl aJIMUHHMCTPAaTHBHBIA CyA IO MECTYy CBOETrO
HaXO)KAEHHsI C MCKOBBIM 3asBICHHEM O 3alpeTe TaKoro
MEpONpPHATHS MM MHOE OTPaHHUYEHHUE MpaBa HA MHPHOE
cobpanme. Hampumep, OTHOCHTENBHO MECTa WM
BPEMEHH HX MPOBEACHUS W T.A. 3alpPeTHTh MPOBOAUTH
TaKHWe MUpPHBIE COOpPaHHS MOXKET TOJBKO CY/I.

MoOHHTOPUHT CBOOOABI MHPHBIX COOpaHMIl BBHISBIII
psa mpobieM  TPaBOBOTO  PETYNHPOBaHUS |
NPaBONPUMEHEHUS, 00CTOSATEIBCTB, KOTOpBIE
CYLIECTBEHHO YCIIOXHSAIOT BO3MOYKHOCTH IMPAKTUYECKON
peanu3anuy rpakIaHaMy MpaBa Ha MUpPHBIE cOOpaHus, a
B HEKOTOPBIX CIydasX HECyT MNpAMYIO yrpo3y camoi
CYIIHOCTH 3TOTO IpaBa, OTPAHUYUBAS €TO COAEPIKAHMS
w/unmn obobeM... Bompeku nHOopme cT. 11 EBpomneiickoii
KonBenmuu mo mpaBaM dYeloBeka O TOM, 4YTO JI000e
OrpaHUYCHUE TpaBa HA MUPHBIE COOPAHUS MOXKET UMETh
MECTO TOJBKO B CIIy4ae, KOTAa OHO €CTh «HEOOXOIUMBIM
B JIEMOKpaTHYeCKOM OOIIEeCTBEe», ¥ psJ perIeHui
EBpormeiickoro cyna mo IpaBaM YeJIOBEKa, KOTOpbIE
ONpPENeNAloT  UCKJIIOYMTENBHBI  XapakTep  TakKuX
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orpannyenuii, B 2010 rogy cyasl B YKpauHe, COTIIacHO C
MIPOBEACHHBIMI HAMHU HCCIEAOBAHMAMH YyIOBIETBOPHIH
83% MCKOB MECTHBIX OPTaHOB BIIACTH O 3aIPETE MUPHBIX
cobpanmnii, a B 2011 — 89%, B 2012 — 88%. IIpu sTOM B
OONBIIMHCTBE  W3BECTHBIX  HAaM  CIIydasX  Takoe
«OTPaHUYEHHE»  OCYLIECTBIIUIOCH ~ HMMEHHO  IIyTEM
TIOJTHOTO 3ampeTa MUPHOTO COOpaHMsi, HECMOTpPs Ha TO,
yro EBponeiickuii cyn HEOZHOKpaTHO IpHU3HABAI
MOJHBIA 3ampeT HapyuieHueM crtateu 11. Jloctatouno
YacTO Cy[bl, NPUHUMAs DPEIICHUS O 3ampeTe MHPHBIX
coOpaHMH, CCHIIAIOTCA HA HE3aKOHHBIE MECTHBIE
TOPAAKW» M «IIOJOXKEHUS» MO BOIPOCAM IPOBEACHHS
MHPHBIX coOpaHui, XOTS JIOJKHBI ObLTH
pykoBoncTBoBatecsi cT. 39 Koncturynum VYkpaussl,
Hopmamu cT. 11 EBpomnelickoii KonBeHnuu no mpasBam
yeioBeka W cr. 21 MexayHaponHoro rmakra o
TPQXJAHCKUX U TOJUTHYECKUX IpaBaX, IPAKTUKON
ECIUI[12, c. 170, 175].

B OcnoBHom 3akoHe YKpauHbl KOHCTHUTYLHOHHO
TaKKe 3aKPEIUICHO MPABO KaXkA0TO YEIOBEKa HAMPABIATh

WHIAWBUAYAJIBHBIC WA  KOJUICKTUBHBIC TIHCHbMEHHBIC
06paHl6HI/I$I HIKx  JTUYHO 06pamaTI>c;1 B OpraHbl
l"OCy,I[apCTBeHHOfI BJIaCTH, OpraHbl MECTHOI'O

CaMOYTIPaBIICHNUS], K JIOJDKHOCTHBIM U CITy>KeOHBIM JIHI[aM
otux opranoB (ct. 40 Konctutymmu YkpawHbi). ITO
NpPaBO BBICTYNAET BAXHBIM CPEJICTBOM IPOSIBICHHS
OO0IIECTBEHHO-TIOJINTUYECKOH aKTHBHOCTH TpaKAaH, HX
3aMHTEPECOBAHHOCTH B OOIIECTBEHHBIX JENaX, a TaKkKe
(dbopMoOi 3aIUTEl CBOMX MpaB. ITH OOpaIeHHUs CIAeayeT
paccMarpuBaTh M KaK MCTOYHMKM HHGOpMALMH IS
COOTBETCTBYIOIIMX  TOCYJAPCTBCHHBIX ~ OPraHOB U
OpraHOB MECTHOI'O CaMOYIPABIICHUS, MX IOJIKHOCTHBIX
I, KaK CII0CO0 YKpeIUIeHHs CBs3eil rocy1apCTBEHHOTO
armapara ¢ HaCeJIeHHEM.

B 3aBucnmocTH oT copepkaHus 00palieHus TpaxkIaH
ompeseNsitoTest B popMy 3asiBiIeHUs, MO0 Kanoly, 1o
npemioxenus. [locnennee (B YkpauHe, mpasia, peaKo)
ellle Ha3bIBAIOT METHIMAMHU, U B JAHHOM CIIy4ae MOXKHO
TOBOPUTH 00 OOpalleHWH TpakgaH IO OOIIECTBEHHO
3HaYMMBIM BompocaM. B Ykpaune eme B 1996 romy Obut
npuHsaT 3akoH «O0 oOpameHusx TpaxmaH» [17],
KOTOPBIM JKUTENN YKpawHBl JJOCTAaTOYHO YCIEIIHO
HCTIONB3YIOT, 00pamasick BO BCe CTPYKTYPHI BIACTH U K
WX JIOJDKHOCTHBIM JIMI[AM. BaXHBIM ITOJIO)KEHHEM
3aKOHO/IATEIILCTBA SIBJISETCS HOpPMAa O HEOOXOIUMOCTH

paccMOTpeHMs] ~ Takux  OOpalleHMd  TpaxpaH |
NpEI0CTaBICHNE 000CHOBAaHHOTO oTBeTa B
YCTaHOBJIEHHBIE 3aKOHOM CPOKH.

Konctutymmss VKpauHBI TapaHTHPYET KaXIOMY

YeJOBEKy IpaBO Ha CBOOOMY MBICIM M CJIOBA, Ha
cBOOOHOE BBIPKEHNE CBOUX B3IJIAIOB U YOXKICHUH (4.
1 cr. 34 Koucrurynum YKpauHbI). 3aKperusis IIPaBo
KaXJ0ro 4ejoBeka Ha wuHpopmarmio, KoHcTuryus
JETAIU3UPYET 3TO ITIPaBO KAaK BO3MOXHOCTb CBOOOIHO
coOupaTh, COXpaHsITh, UCIOJIB30BATH U PACHPOCTPAHSITH
ee, KaK yCTHO, IMCbMEHHO, TaK U JPYTHM CHOCOOOM, MO
cBOeMy ycMoTpeHo. B 1o ke Bpemsa B 4. 3 ct. 34
Konctutynuu VYkpanmHel HMEIOTCS MHPEIOCTEPEKEHUS,
OTHOCHTENBHO OCYIIECTBICHHUS OJTHX IIpaB, KOTOpHIE
COCTOSAT B BOBMOXKHOCTU UX OTPAaHUUYCHUS 3aKOHOM, €CIH
9TO KacaeTcs MHTEPecOB HAIMOHAIBLHON Oe30macHOCTH,
TepPUTOPHAIBHON IIETTOCTHOCTH WJIH OOIIECTBEHHOTO
MopsiIka C LEJIbI0 MPEJOTBPAIEHHUs] BOJHEHUS WU
IPECTYIUICHUs], [UIl OXpaHbl 3[0POBbsl HAceJEeHUs, I
3alIUThl penyTalud WIM TpaB JIpyrux Jroaei, s
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HpEI0TBPAIICHHS pasriameHus nHpopmarmy,
TIOTYyYeHHOH KOH(PHUACHINAIBHO, WIH IS MOJIep>KaHus,
aBTOpHTETa M OECIIPUCTPACTHOTO MpaBocyaus. B memom
TaKWe TPETOCTEPEKEHHs COOTBETCTBYIOT HOPMaM Kak
MEKTyHapOIHBIX JOTOBOPOB B chepe MpaB YeIoBeKa, TaK
U eBpoIeiickoro npasa.

B Vkpanmne cBoOopma cioBa rapaHTHpyeTCs OUYCHb
BOXHBIMH  TIOJIOXKEHHUSIMH, KOTOPBIE COZepKaTcs B
MepBYyI0 OdYepeab B CaMOW KOHCTUTYLHMH. DTO: MPaBo
CBOOOZHO coOupaTh, COXPaHATh, MWCHONB30BaTh U
pacipocTpaHsITh NHOOPMAIHMIO YCTHO, MMCBMEHHO MM B
HHOU crmocod — Ha cBoe ycMorpeHue (4. 2 cT. 34);
uaeosornueckoe  MHorooOpasume (ct. 15); 3amper
neH3ypsl (CT. 15); orpaHMYCHMSIMH HA HCIIOJIH30BaHUE
KOH(UICHIIMATEHOH WHpOpMamuu O Ju4HOCTH (4. 2
CcT. 32); mpaBo HA 03HAKOMJICHHE CO CBEJCHHSIMH O ceOe B
opraHax ToCyJapCTBEHHOIl BJIACTH, OpraHax MECTHOTO
CaMOYIPABJICHUs, YUPEKACHUAX M opraHuzauusax (4. 3
cT. 32); npaBo cBOOOAHOrO AOCTyma K HH(OpPMAIUU O
COCTOSIHMM OKpY’Kaiomeil cpesbl, 0 KayeCTBE MUIIEBBIX
MPOAYKTOB M peAMETOB ObITa (4. 2 cT. 50).

BeiBoabl. B 3aBepmiennn Xxorenoch Okl 00paTHTH
BHUMAaHHE Ha TO, 9YTO B IIPAaKTUKE COBPEMEHHBIX
TOCY/lapCTB, Ja)Xe BBICOKOPA3BHUTHIX  IO-TIPEXKHEMY
CYIIECTBYIOT ~OONbIIME TPYIHOCTH, CBS3aHHBIE C
obecriedeHreM KOHCTHTYIIMOHHBIX IIPaB U CBOOO, B TOM
YHCIIE U TMOJUTHYECKHX. J[OCTaTOUYHO BCHOMHHUTH XOTS
Obl 00 HKOHOMHYECKMX U (DPUHAHCOBBIX KpH3HCAX,
KOTOpbIe HOCSAT TnoOa’dbHBIE MACIITaObl, M 3ajada
TOCyapcTBa COCTOMT Kak pa3 B TOM, UTOOBI
MHHUMH3UPOBAThH BO3MOJKHBIE HEeOIaronpusTHHIE
nociencTBus.  OMHO3HAYHO pemarbh ATH  MPOOIIEMEI
KpallHe CJIOXKHO, a II03TOMY HJAEH  IIPaBOBOH
TOCY/IapCTBEHHOCTH TPeOYyIOT CTPaTerHueckoro IUIaHa
pa3BuTHsl O0mIECTBA ¥ TOCYJapCcTBA, pPaBHO KaKk M
MOCTOSIHHBIX ~ YCHJIMH — TOCYIapcTBa,  TPaKAAHCKOTO
obmiecTBa W TpaxgaHWHA. OJTa TmpodieMa OueHb
aKTyadbHa JUIl YKpauHbI, MOCKOJIBKY B COBPEMEHHOM
MHpPE TOCTOSHHO BO3HHUKAIOIIME HOBBIE CHTYallUHd W
TYMAaHUCTHYECKHE HAeambl HE MOTYT HAWTH OIOpHl B
CYIIECTBOBABIIMX paHee NOKTpuHax. [loaTomy mpaBoBoe
TOCYlapCTBO,  KOTOPOE  TapaHTHPYeT  peasIH3aIlfio
KOHCTHTYIIMOHHBIX TIpaB M CBOOOJ, B TOM YHCIE
MOJIMTUYECKHX, 3TO JUAJEKTHKA Pa3BUTH, IPH3HAIONIAS
npuopureT npas yenoBeka. B XXI croserun npasosoe
rocyJapcTBO MPH3BAHO OOECIEYUTH EIUHYI0 CHCTEMY
NpaB 4YeloBeKa HA OCHOBE COJNUAAPHOCTH, CBOOOJIBI,

PaBE€HCTBA, OCO3HaHUs OTBECTCTBEHHOCTH nepen
HBIHEITHUM U OYYIIMMH [TOKOJICHUSIMHU.
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JIESKI IUTAHHA BAKOHAHHA YKPATHOIO PIIIEHB €BPONEMCHKOT'O CYY
3 IIPAB JIIOJIUHHN

3y6enko I'. B.,

KaHIUIaT IOPUIUIHOTO (haKyIbTeTy, TOIEHT,
JIOLIEHT KadeIpu KOHCTUTYLIHHOTO,
MYHIILUIAIBHOTO | MDKHAPOAHOTO 1paBa
IOPHIMYHOTO (haKyJIbTeTy

XapKiBCHKOT0 HAaIlIOHATBHOTO YHIBEPCUTETY
imeni B. H. Kapasina

Anomayia: CTaTTIO MPUCBSIYCHO MOCII/DKCHHIO MOPSIKY BHKOHAHHS YKpPAiHOIO pileHb €BPONMEHCHKOro Cyay 3 MpaB JIOAUHU.
IpoanainizoBano mporexypy BUKOHAHHS pimeHs Cyay IUISXOM: BHIUIATH BiJUIKOXYBAaHHS, BXKUTTS JOJaTKOBHX 3aXO/IB iHAHBIIyaIbHOTO
XapakTepy, BXKUTTS 3aX0JIB 3aTaJIbHOT0 XapakTepy. 3po0JIeHO BUCHOBOK PO HEOOXITHICTh YIOCKOHAICHHS 3aKOHOJABCTBA YKpaiHu B cdepi

BUKOHAHHSI PillleHb €BPONEHCHKOr0 CyIy 3 MPaB JIFOJHHH.

Kntouosi cnosa: KOHCTUTYILIIHI IpaBa i CBOOOIH, 3aXKCT MpaB i cBOOO, €Bporneiickkuii Cya 3 npas oanHH, pimeHHs Cyry.

Annomayua: Ctatbst NOCBSIIEHA UCCIISIOBAHUIO TTOPSJIKA BBINOJHEHH YKpauHOU petieHuid EBponeiickoro cyza 1o npaBam 4yejaoBeka.
Ipoananu3upoBano mpouexypy BbIIOAHeHHs pemeHuii Cyga MyTeM BBILIATBL BO3MCINCHHSA, NPUHATUS ONOJHHTEIBHBIX Mep
MHAWBUyalbHOTO XapaKTepa, IPUHATHS Mep obmero xapakrepa. CrieaH BBIBOJ O HEOOXOMMOCTH COBEPUICHCTBOBAHMS 3aKOHOIATEIbCTBA
VYkpauHsl B chepe UCTIOTHEHUS perenuii EBporneiickoro cy/a mo npaBam ueioBeka.

Kniouegvie cnoga: KOHCTUTYLHOHHbIE TIpaBa U CBOOOJBI, 3alllUTa IpaB U cBoOon, EBpomelickuil cyn mo mpaBaM 4YelOBeKa, PEIICHHEe

Cyna.

Annotation: The article investigates the manner of implementation by Ukraine of the European Court of Human Rights. Analyzed the
execution of the award procedure by the payment of compensation to take additional individual measures, measures of a general nature. The
conclusion about the necessity of improving the legislation of Ukraine in the sphere of execution of judgments of the European Court of

Human Rights.

Key words: constitutional rights and freedoms, protection of rights and freedoms, the European Court of Human Rights, the Court’s

decision.

Crarrs 3 Koucrurynii Ykpainu nepenbavae, 1o
npaBa i cBOOOM JIOAMHM Ta iX rapaHtii BH3HAYalOTh

© 3ybenxo I'B., 2015
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