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MEXAHI3MH BILTUBY HA CBOBOJY BOJII: IUBLIBHO-IIPABOBUM
KOHTEKCT

AHOTANISA. Bemyn. Y cTaTTi 1OCHIPKEHO OCHOBHI MEXaHI3MH BIUIMBY Ha CBOOOJY BOJII B KOHTEKCTI I[BLIb-
Horo mpasa. L{i MexaHi3MH BKJIIOYalOTh HEYCBIJOMIICHHS 3Ha4YC€HHS CBOIX Jiif Ta HEMOXJIMBICTb X KOHTPOJIIOBATH,
MOMUJIKH, 00OMaH, IPUMYC, HaCHJIbCTBO Ta BIUIMB CKJIQJHUX OOCTaBUH. METOI0 NaHOTO JOCII/DKEHHS € BH3HAYCHHS
MeXaHi3MiB BIUTHBY Ha CBOOOJY BOJIi Ta 3HAUEHHS TaKOTO BIUIMBY B IIMBITFHOMY IpaBi. MeTOM!: B OCHOBI HOCIIIKEHHS
3HAXOAUTHCS TOKTPHHAJIBHUNA METOJ, SKUH 3aCTOCOBYETHCSA I aHA3y iCHYIOYMX NPAaBOBUX NPUHLUIIB, HOPM Ta
3aKOHOJABCTBA IIOJJ0 CBOOOAM BOJII Ta HEAONIKIB BOJIi B IUBIIFHOMY IpaBi. JJOCTIIKEHHS TaKOK CITUPAETHCS HA MOPi-
BHSUTBPHUH TiJXil, BHBYAIOUX MPABOBI KOHIICIIIIi Ta CYIOBi CIIPaBU 3 Pi3HUX FOPUCIUKINIH, BKIIOYar0uu mnpaBo Himed-
ynHA, Bemmkoi bpurawnii Ta €C. Kpim Toro, crarts BKIto4ae morisian 3 dimocodii mpasa, mocuiraodnch Ha Teopii I
KanTa ta ®@. CaBinbi, mo6 3a0e3neunuTH KOHTEKCT 1| KpUTHYHHUA aHaJli3 PaBOBHUX JTOKTPUH.

Kopomkuii 3micm ocnoerux pesyiomamie 00cniodicenHs. ABTOP MiTKPECIIOE, 10 CBOOOIA BOII, IPUHHATTS Pi-
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HEeMIWCHUM. ABTOp JOBOJIUTH, IO CBOOO/IA BOIIi HE € aO0COIIOTHOIO, OCKUTBKU MPaBOMipHE BCTAHOBIICHHS MEX CBOOOIN
BOJIi OB’ s3aHE 3 HOPMATHBHUMHU OOMEKEHHSIMH, a MPABO BU3HAYAE MIPABHIIA MTOBEAIHKH.
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1. Introduction is inviolable because any unlawful influence upon

Free will is the main criterion for participa- it gives rise to legal consequences, from recognis-
tion in legal relations, and it is the basis for such ing transactions as invalid to criminal liability.
legal principles as discretion, voluntariness and The scientific doctrine has attempted to identify
equality, among others. mechanisms that affect free will from the stand-

Freedom of choice, decision-making and point of medicine, psychiatry, psychology, eco-
freedom of thought are the foundations of private nomics, sociology, philosophy and law. However,
law. These criteria are necessary to enter into con- there is no established concept for understanding
tracts, exercise rights, and consent to medical interference with free will and its significance for
intervention, among other things. A person's will private law relations.
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The logic of analysing this issue determines
the structure of the study In the first part, we de-
fine the concept and meaning of influence on free
will and examine the ways and consequences of
such influence. In the following sections, we ex-
plore the classical mechanisms that can vitiate a
transaction, making it invalid:

1) transactions made by a person with legal
capacity who, at the time of their commission, did
not realise the significance of their actions and
could not control them;

2) transactions made under the influence of
mistake;

3) transactions made under the influence of
deceit;

4) transactions made under the influence of
duress; and

5) transactions made under the influence of
grave circumstances.

Such a comprehensive approach allows for
a holistic coverage of the issues under study.

Status of the issues being studied. Various
aspects of the influence on free will in civil law
have been the subject of scholarly research. The
philosophical and historical foundations of the
issue were laid in the works of I. Kant [23] and F.
Savigny [27]. General legal problems of defects of
will were considered by P. Stawicki [29].
Individual mechanisms of influence have been
analysed by numerous scholars, including: deceit,
studied by V. Krat [4] and D. Shvets [11];
mistake, examined by I. Lavrinenko [5] and R.
Aleksiy [1]; duress, with its legal signs defined by
D. Zaitsev and O. Zaitsev [3]; and grave
circumstances, considered in the work of O.
Belyanevych [2]. The Roman law context of
duress has also been studied by researchers such
as R. Zimmermann [37].

However, a comprehensive analysis that
systematises these classical mechanisms within a
unified civil law framework remains a relevant
task.

This study aims to analyse the primary
mechanisms that impair free will in civil law,
including lack of awareness, mistake, deceit,
duress, and grave circumstances. The research
clarifies the legal significance of these "defects of
will" as grounds for challenging or invalidating
transactions.

2. Legal understanding of the impact on
free will

Free will allows parties to enter into private
relations and create new rights and obligations. A
departure from the legal ideal of free will is of
fundamental importance for private law relations.
It may be grounds for declaring a transaction
invalid due to defects of will.
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The legal idea of free will is a part of the
legal ideology that reflects the ability of a person
to consciously, freely and independently make
and implement decisions on participation in legal
relations by taking actions or omissions,
exercising subjective rights and fulfilling
obligations, as well as the ability to bear legal
responsibility for them. It is the basis for the
formation of law, its principles and legal
regulation. In the simplest sense, free will is the
ability to make decisions and take actions or not
to act.

The legitimate establishment of the
boundaries of free will is associated with
normative restrictions since the law defines the
rules of behaviour. However, legal norms only
affect the external form of free will (expression of
intent) by specifying the conditions and
mechanisms for participation in legal relations and
establishing rights and obligations. The internal
structure of free will (exercised through the right
to freedom of thought) cannot be subject to legal
restrictions. This position contradicts the ideas of
I. Kant, who substantiated the independence of the
will from any law other than the law of morality
[23]. He believed that external factors, such as the
law, cannot restrict free will because only one's
own reason is a measure of it. This can be
illustrated by the following example: the law
requires a written form for a real estate sale and
purchase agreement, but the parties, knowing this,
deliberately enter into an oral contract.
Alternatively, instead of a car purchase and sale
agreement, the parties enter into a gift agreement,
and the payment for the car is transferred
unofficially (in cash, without paying taxes). Free
will allows parties to a legal relationship to violate
the law intentionally. Formally, the parties have
achieved their goal - one party will receive
money, and the other will receive the right to own
and use the property.

If the parties comply with the law, they also
do so at their discretion, by their own decision,
guided by the norms of morality and ethics. The
basis of legal norms is made up of moral norms,
the source of which is natural law; law and justice
are equal, and justice consists of giving back what
someone is lawfully entitled to [30, p. 70]. The
law should reflect established practices and moral
and ethical paradigms, adjusting them only when
necessary. However, legal norms still define the
boundaries of free will, forcing participants in
legal relations to make decisions within the
framework of normative prescriptions. In this
matter, Kant's theory is more philosophical than
practical and legal because, from a normative
point of view, transactions that violate the law's
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requirements (defects of form, will, etc.) are
rendered void or voidable.

However, influencing free will in other
ways is prohibited, as it interferes with the
autonomy and consciousness of decision-making
that gives rise to rights and obligations. Such
influence contradicts legal principles, particularly
the doctrine of good faith and fair dealing. For
example, the German Civil Code stipulates that
any legal act contrary to accepted standards of
good behaviour, as well as any legal action by
which a person takes advantage of the need,
weakness or inexperience of another person to
induce that person to promise or agree to provide
them or a third party with property interests in
exchange for something that is provided that is so
disproportionate to the performance in return that
it constitutes exploitation, is invalid [14, Art.
138].

3. Not realising the significance of actions

A transaction is a free expression of will to
create civil rights and obligations. Parties to a
contract must be aware of the consequences of
their actions, so the principle of free will is
essential for participation in civil legal relations. If
a person's free will is subject to external influence,
this is grounds for challenging the transaction or
declaring it invalid.

As P. Stawicki wrote: ‘a declaration of will
is an essential element of legal activity submitted
to induce specified legal effects. The legal system,
however, identifies certain situations that can
render legal actions defective, violating specific
legal norms. An example of such regulations is
the defect in a declaration of will, in the case of
which a performed legal act is regarded as invalid
or may be voidable through revocation by one
party from the legal effects of this legal activity
[29, p. 181].

The lack of awareness of the significance of
one's actions and the inability to control them
relate to a person's internal state, which affects
their free will. Although these processes are
internal and occur in a person's mind, their causes
can be external influences. This state can be
caused by a nervous shock, temporary mental
disorder, alcohol and drug intoxication, or severe
pain, etc. An essential condition is the absolute
inability of a person at the time of the transaction
to understand the significance of their actions and
control them [6].

Court practice proceeds from the fact that
evidence of absolute incapacity must be sufficient
to prove that the person was not aware of their
actions. Evidence of mental illness, intoxication,
etc., is not enough. An example is a decision
where the court dismissed a claim for invalidation
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of a life care contract. The plaintiff's arguments
were based on the fact that his sister was taking
narcotic analgesics as a result of a severe illness
and, therefore, could not be aware of her actions
at the time of the agreement. An expert
examination established her limited ability to
understand the significance of her actions. The
court found that the case file did not confirm the
absolute inability to understand the significance of
her actions at the time of the contract [9]. The fact
of having an illness and using narcotic analgesics
does not in itself indicate a lack of awareness of
one's actions. In court, it must be proven that the
person's will was defective at the time of
participation in the legal relationship.

Consider another example. A pregnant
woman is admitted to a maternity hospital. Of her
own free will, she signs a waiver for the use of
painkillers, caesarean section, vacuum extraction
and other assistive technologies. These documents
are marked with the expectation of normal labour.
However, after 9 hours of trying to give birth, the
doctor suggests using painkillers, and the woman
agrees. We can assume that, at this point, the
patient is tired and experiencing severe stress and
pain. That is, the consciousness of making this
decision may be questionable. After the
anaesthetic is administered, the woman still
cannot give birth on her own, and the doctor
suggests that she agree to a caesarean section. An
even more tired woman, under the influence of
stress and medication, signs consent for medical
intervention. This raises questions about whether
she is fully aware of her actions. Is there a case of
"absolute incapacity" here? The case law
generally holds that while the circumstances are
stressful, they do not negate the legal validity of
the consent given, distinguishing it from legally
recognised coercion.

A different situation arises when an
agreement is entered into while under the
influence of alcohol or drugs. Intoxication affects
a person's will and ability to perceive
circumstances and act objectively. However, the
fact of intoxication is not enough to invalidate a
transaction. The intoxication must be severe
enough for a contract to be voidable, and the
intoxicated party must try to rescind the contract
within a reasonable period of regaining their full
consciousness and recognising their mistake in
entering the contract [34]. The state of
intoxication affects the will and compliance with
the principle of free will. However, two
conditions must be met to invalidate a transaction:
(1) the level of intoxication must be sufficient for
the person to be unaware of their actions, and (2)
the person must seek to terminate the contract.
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Otherwise, any contract concluded by an
intoxicated person would have to be declared
invalid. Such a position is recognised as erroneous
and may create a legal collapse. For example, a
person could not order a taxi, buy coffee, or do
other similar activities. All small domestic
transactions made by a person while intoxicated
should be declared invalid. A more correct
position would be to invalidate only transactions
involving real estate or those with substantial
consequences. However, even in this case, it is
necessary to consider the person's desires and
interests after regaining the ability to realise their
actions. For example, suppose a person in a state
of severe intoxication purchased a lottery ticket
and won a significant amount of money. In that
case, such a transaction will be valid because it
was concluded in that person's interests. If a
person, unaware of their actions, went to a casino
and lost all their fortune, they may challenge the
transaction.

Crucially, a  person’s state of
unconsciousness must not be caused by the
intentional actions of another person. In particular,
it is unlawful to deliberately intoxicate another
person to make them enter into a contract. In this
case, there is an external, exploitative influence on
the other person's free will. In this context, the
example of a casino is relevant again, as it is
common for casinos to offer complimentary
alcoholic beverages to make visitors lose control
of their actions. On the other hand, such a practice
cannot be qualified as coercion because the
consumption of alcoholic drinks and participation
in gambling are voluntary. However, the
beneficiary of the benefit is the person who had an
interest in the counterparty's lack of will and took
advantage of it.

Transactions committed by a legally
capable individual who, at the time of the
transaction, did not realise the significance of their
actions and could not control them arise from a
mismatch between the internal will and the
expression of intent. Such cases are the basis for
bilateral restitution and compensation for non-
pecuniary damage.

4. Mistakes

When entering into a transaction under the
influence of a mistake, the subject's will
corresponds to the choice made. Still, it is formed
by ideas that do not conform to reality regarding
the circumstances essential for the transaction's
conclusion [5, p. 231]. A mistake means to be
wrong about or to fail to recognise something or
someone [25].

In the context of civil rights, a mistake
refers to a person's misconception about the
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consequences and results of their actions. In this
case, the internal will and expression of will may
be consistent, but they aim to achieve a biased
goal. Thus, the mistake distorts the person's will
and interferes with their interests. Mistakes can
arise from a person's internal perceptions, false
beliefs, or a lack of education or information, etc.
For example, in Griffith v. Brymer, at 11:00 a.m.
on June 24, 1902, the plaintiff entered into an oral
agreement to hire a room to view the coronation
procession on June 26. A decision to operate on
the King, which rendered the procession
impossible, was taken at 10 am on 24 June.
Wright J held the contract void. The agreement
was made on a mis-supposition of facts which
went to the whole root of the matter, and the
plaintiff was entitled to recover his £100 [21].

Fundamentally, a mistake occurs when a
party's actions do not align with their true
intentions or interests. When entering into a
contract, a person seeks to obtain a particular
benefit, but it becomes impossible to satisfy the
need due to a mistake.

A mistake can occur due to illness. For
example, a person with COVID-19 suffers from a
defective sense of smell. Unaware of their
condition, the customer buys a fragrance. Due to
their false perception of the scent, the buyer
makes a mistake. Customers may be directed to
purchase a perfume with a specific smell that
turns out to be incorrect. A similar example can be
given regarding legal relations for purchasing
more expensive goods. For example, a trader buys
a large consignment of grapes, flowers, and other
goods to produce products. Being in a state of
poor health, the buyer makes a mistake,
misperceiving the quality characteristics of the
goods. In this case, we see a defect in the buyer's
will.

A mistake can also result from another
person's actions. In this case, the mistake becomes
a mechanism influencing free will. The mistake
cannot result from malice, as it should be
qualified as a fraudulent misrepresentation in this
case. Another person's actions may lead to an
erroneous decision. It is not about intent but
whether the person was aware that they were
providing false information.

In Cooper v. Phibbs, a similar case was
considered: an uncle told his nephew, not
intending to misrepresent anything, but being in
fact in a mistake, that he (the uncle) was entitled
to a fishery. After the uncle’s death, the nephew,
acting in the belief of the truth of what the uncle
had told him, agreed to rent the fishery from the
uncle’s daughters. However, the fishery belonged
to the nephew himself.
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The House of Lords held that the mistake
was only to make the contract voidable. Lord
Westbury said, “If parties contract under a mutual
mistake and misapprehension as to their relative
and respective rights, the result is that that
agreement is liable to be set aside as having
proceeded upon a common mistake” on such
terms as the court thought fit to impose; and it was
so set aside [16].

The parties entered the contract based on a
misconception of their legal status rather than an

intent to mislead. In this case, the
misunderstanding was a crucial condition for
concluding the contract. Nevertheless, the

agreement was concluded because of the mistake

that formulated the parties' will. The mistake
affected free will and became the relevant
mechanism. Although a mistake creates a defect
of will, not every mistake is grounds for rescission
and restitution. If any mistake were sufficient
grounds for termination, counterparties could
abuse this possibility by relying on a
misunderstanding of the contractual terms.

This position is partially implemented in
the legislation of various countries by enshrining
the right to return goods of good quality.

Regardless of the circumstances, the buyer
may return the goods if they have changed their
mind, made a mistake, or for any other reason (see
example in Figure 1).
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Figure 1. Accidental order.

For a mistake to be recognised as a ground
for reviewing a transaction due to its inconsisten-
cy with the will of the counterparties, the mistake
must be material, be of significant importance to
the person who made the transaction and be rec-
ognised by the other parties to the legal relation-
ship. I. Lavrinenko makes the correct conclusions:
1. the content of the materiality of a mistake must
have a subjective-objective characteristic, but its
form must always be objective, i.e. objectively
determinable by law; 2. the subjective element of
the materiality of a mistake must correspond to its
objective component; 3. only under such condi-
tions will there be a two-way dialectical relation-
ship between these elements, which will make it
easy to take into account the interests of an indi-
vidual subject and the turnover as a whole [5, p.
232].

F. Savigny divided mistakes into genuine
and false [27, pp. 263-264]. A genuine mistake is
associated with a misconception or a misunder-
standing of the circumstances. This mistake is
associated only with subjective circumstances that
influenced the will. For example, the buyer pur-
chased a product because of a misunderstanding
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of its characteristics. In such cases, the rule on the
possibility of returning goods of good quality
within a specified period is recognised as relevant.
A mistake of fact, in this context, is an accidental
expression of will when a person did not intend to
participate in legal relations but created new rights
and obligations due to chance. A classic example
of this situation is the fictional case of the Trier
Wine Auction. I. Herman, a lawyer present at the
Trier Wine Auction, invented this case. It is a
well-established practice at auctions to raise your
hand to express your intention to bid. I. Herman
offered a case when an auction visitor saw a man
he knew and greeted him by raising his hand.
Seeing this, the host awarded the visitor a bid.
This bid was the last one, so the auctioneer closed
the auction and demanded payment from the visi-
tor. The visitor stated that he had no intention of
purchasing the item and was unaware of the auc-
tion rules; his actions were not an expression of
his will to enter into a contract [22].

This case is fictional, so we do not have a
court decision. However, legal doctrine has of-
fered several views on this situation. Thus, K.-
W.Canaris insisted that there is no expression of
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will in this case, as it violates private autonomy
[15]. In contrast, J. Ellenberger noted that it is
necessary to focus on the external behaviour of a
party to legal relations, even if it does not coincide
with that person's motivation [18]. In such cases,
the principle of fairness should be applied. This
involves establishing whether the party to the
legal relationship could have read the auction
rules and whether it could have assumed that its
actions would create legal consequences.

Since civil legal relations are based on free
will, entering into any transaction requires the
coordination of internal and external intentions, as
well as an awareness of one's actions. If these two
elements of free will are inconsistent, there is a
deformation of the will and the possibility of resti-
tution. Savigny's concept of a 'false mistake' is
closely related to the concept of "aberration",
which is committed without the participation of
consciousness when a person does not give their
actions legal significance because they are me-
chanical and cannot be considered an expression
of will [13, p. 28].

The above position complies with CESL
rules: a mistake of fact or law gives the mistaken
party a right to avoid the contract if the mistake is
fundamental and if it is either a common mistake
or a mistake caused by the other party in one way
or another [26, Art. 48(1)]. In common law, if one
party misunderstands the other’s intention about
the terms of the contract, it may result in there
being no contract because there is no agreement
between the parties. However, the mistaken party
may still be bound if, objectively, it has so con-
ducted itself that the other party reasonably be-
lieved it to agree [31].

The commission of transactions by a person
unaware of their actions and under the influence
of a mistake has many similarities. Both circum-
stances create defects of will, but they are mostly
related to the subject whose will is deformed. R.
Aleksiy notes that we cannot speak of abuse in
these cases since there is no intent in the parties'
actions; their will was formed due to the influence
of internal factors that depend on the person [1, p.
56].

5. Deceit

In a legal context, deceit is often termed
fraudulent misrepresentation. It is a mechanism of
influence on the counterparty's free will that in-
volves the deliberate provision of false infor-
mation to persuade them to enter into legal rela-
tions. This act is expressly prohibited by law, and
its consequences may include the invalidation of a
contract, compensation, or even criminal liability.
However, under specific circumstances, when a
party wilfully or negligently deceives a counter-
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party at the pre-contractual stage, liability for
damages may occur under the law (culpa in con-
trahendo or dolus in contrahendo, i.e. negligent or
wilful misconduct during negotiations) [31, p. 12].
Deceit as a mechanism of impact on free will has
been known since Roman law, in which dolus in
contrahendo (and other varieties of dolus) was
seen as contrary to the principle of bona fide.

The purpose of deceit is to influence anoth-
er person's will, to paralyse or distort it for the
onset of legal consequences that could not have
occurred without it. V. Krat emphasises that de-
ceit is a deformation of the will influenced by the
unlawful behaviour of another person, aimed at
forming the intention of another person to commit
a transaction, relying on a false idea of the essen-
tial circumstances [4, p. 191]. In simple terms,
deceit is understood as aliud simulare, aliud agree
(to pretend to do one thing and act differently)
[36].

Deceit requires several conditions: intent
and a motive for gain. It is a direct influence on
another person's will. It is based on the assump-
tion that if the counterparty had been provided
with complete, accurate information, they would
have refused to participate in the legal relation-
ship. In other words, the interested person does
not initially plan to fulfil the contract terms agreed
upon by the parties. This gives rise to a violation
of a whole set of civil and contract law principles.

A classic example of misrepresentation is
providing false information about the characteris-
tics of the contract subject, such as quality, quanti-
ty, composition, or place of production. A typical
example is Esso Petroleum v Mardon. Esso’s ex-
perienced representative informed Mardon that
Esso estimated the throughput of petrol at a par-
ticular site would reach 200,000 gallons in the
third year of operation, persuading Mardon to
enter into a three-year tenancy agreement. Mardon
did all that could be expected of him as a tenant,
but the site was not good enough to achieve a
throughput of more than 60,000 gallons. Mardon
lost money and was unable to pay for the petrol
supplied. Esso claimed possession of the site and
the money due. Mardon claimed damages regard-
ing the representation, alleging that it amounted to
(1) a warranty and (2) a negligent misrepresenta-
tion [19].

This case concerns the potential for delib-
erately providing false information that exagger-
ates the valuable qualities of the contract subject
matter. Similar issues arise daily and can be iso-
lated or eventually develop into a pattern, ulti-
mately leading to "professional" fraud.

D. Shvets distinguishes between two forms
of deception: 1. Active actions are cases when the
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counterparty states false facts about the transac-
tion and its elements, denies defects, exaggerates,
commits forgery, etc.; 2. Passive actions refer to
instances where the counterparty deliberately fails
to disclose facts it knows, such as failing to pro-
vide complete documentation, concealing infor-
mation, and remaining silent regarding the essen-
tial terms of the transaction [11, p. 107].

Based on the above, we can agree with the
following conclusions: 1. Deceit involves inten-
tional, guilty actions of a party to a transaction
aimed at assuring the other party of specific prop-
erties of the transaction or the occurrence of such
consequences, which are impossible; 2. A mistake
is an erroneous representation of the circumstanc-
es of the transaction; 3. In the case of deception,
the transaction results are known and desired by
one of the parties, while in the case of mistake,
both parties may misunderstand the nature of the
transaction [33, p. 108].

Deceit is the manipulation of another per-
son's will, its formation to fulfil one's own objec-
tives and satisfy one's own interests. Deceit is
always an unlawful act, but it may be associated
with the actions of a third party. Consider a situa-
tion where A sells goods to B. Person A is not the
property owner but conceals this information (de-
ceit). B becomes the wrongful owner (and is una-
ware of it) and sells the goods to C. Person C also
becomes the unlawful owner. The relationship
between A and B arose as a result of the fraudu-
lent misrepresentation. The relationship between
B and C emerged as a result of a mistake. Regard-
ing property reclamation, these two scenarios will
have two different types of legal consequences.

6. Duress

Duress is a threat of harm made to compel a
person to act against their will or judgment, espe-
cially a wrongful threat made by one person to
induce a manifestation of seeming assent by an-
other person to a transaction without genuine voli-
tion [20].

The threat of violence, which constitutes
duress, constitutes a severe interference with free-
dom, creating artificial conditions for participation
in legal relations. Although there are different
types of violence (physical, sexual, domestic, and
economic), the legal concept of duress is primarily
concerned with physical or mental influence on
another person to satisfy one's interests.

D. Zaitsev and O. Zaitsev cite six elements
of duress: 1) it is an active behaviour - action. It is
impossible to commit an act of duress by omis-
sion; 2) it is used intentionally and is accompanied
by appropriate motivation, which is based on ig-
noring human rights and freedoms; 3) the action
necessarily violates the right to inviolability; 4)
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the purpose is to induce another person to enter
into a transaction; 5) there is a coercive influence
that is carried out against the will of the victim,
with the use of coercion against them; 6) it results
in harm to life, health, etc. [3, p. 60].

For example, when a person enters into a
transaction under duress or enters into a forced
marriage, their free will is vitiated. Such an ap-
proach is already considered close to the norma-
tive system, as violating free will in these cases
would have fundamental legal consequences. This
situation also occurs in criminal law, in particular
when someone is deprived of their freedom by
rape, murder, theft or other forms of violence. In
these cases, free will is denied not because the
past causally determines the future but because
the perpetrator deprives the victim of their will or
the right to choose an action. According to com-
patibilists, the perpetrator forces the victim, there-
by denying the victim's free will. Thus, the only
thing that matters is that the individual's choice is
based on their desires and preferences, not being
imposed by some external (or internal) force.

In the case of duress, a person's will is dis-
torted to avoid even more severe consequences.
However, there are cases of conditional coercion,
when a party enters into legal relations under con-
ditions that restrict the principle of freedom of
contract. Such situations are associated with the
presence of a weaker party to the agreement. De-
pending on the circumstances, such a party may
be an individual consumer, a creditor, or a person
entering into a relationship with an entity that
holds a monopoly position in the market, among
others. This is most relevant for adhesion agree-
ments, where one party determines the terms of
the contract, and the other only accepts them. The
other person's free will is limited to accepting or
rejecting the offer, without the right to influence
the content of the contract. However, such cases
should not be considered coercion, as the parties
voluntarily decide to participate in legal relations.
A contractual term that has not been individually
negotiated shall be regarded as unfair if, contrary
to the requirement of good faith, it causes a signif-
icant imbalance in the parties' rights and obliga-
tions arising under the contract to the detriment of
the consumer [17, Art. 3]. A term shall always be
regarded as not individually negotiated where it
has been drafted in advance, and the consumer
has, therefore, not been able to influence the sub-
stance of the term, particularly in the context of a
pre-formulated standard contract [17, Art. 3].

Participation in legal relations through
threats violates the fundamental right to freedom,
which prohibits coercion and pressure on an indi-
vidual's decision-making. The right to liberty
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means a person is free from external interference
in their activities, except for legal restrictions [8].
It is precisely because of this position that we
recognise all mechanisms of influence on free will
as threats to fundamental human rights and civil
law principles.

Determining the existence of coercion re-
quires establishing a particular set of facts. First, it
must be proven that the person made the decision
only because of a real threat. Secondly, to deter-
mine whether there is duress, we should look at
the effect of the action on the person’s state of
mind - if the action made the person feel that there
is no reasonable choice other than to enter into a
contract [35].

In Barton v. Armstrong, we can see the fol-
lowing content: A (the former company chairman)
threatened B (the managing director) with death if
he did not agree to purchase A’s shares in the
company. There was some evidence that B
thought the proposed agreement was a satisfactory
business arrangement from his point of view and
that of the company. B executed a deed on behalf
of the company, carrying out the contract. He
sought a declaration that the deed was executed
under duress and was void. The Privy Council
held that if A’s threats were “a” reason for B’s
executing the deed, he was entitled to relief even
though he might have entered into the contract if
A had uttered no threats to induce him. The onus
was on A to prove that his threats contributed
nothing to B’s signing decision [12].

Coercion occurs when a party participates
in a legal relationship because of the threat of
harm from the other party (or its affiliates). There
must be a direct causal link between the consent
to participate in legal relations and the threat of
negative consequences in case of refusal. If B was
planning to purchase the company's shares even
without A's threats, then A's actions cannot be
considered coercion, and the transaction will be
regarded as valid.

Coercion as a mechanism of influence on
free will is associated with metus causa. This legal
construct relates to a transaction's commission
through fear and threats [28, p. 220]. Still, we
have to agree with R. Zimmermann that ‘metus
causa is not to be understood from the point of
view of either the extortioner or the person who
has been compelled to act, but from the position
of whoever acquires something based on duress:
irrespective of whether he was himself responsible
for the other party's predicament, whether he is
merely exploiting it or whether he has acted in
good faith’ [37]. This brings us to the last tradi-
tional mechanism of influence on free will - grave
circumstances.
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7. The impact of a grave circumstance

Grave circumstances influence the commis-
sion of exploitative transactions, making people
make unfavourable decisions. The deformation of
free will is justified because people are aware of
the harmful nature of the legal relationship, but
are forced to accept the terms to satisfy their in-
terests. Under normal circumstances, people
would not have agreed to such a binding transac-
tion. This concept is closely related to the com-
mon law doctrines of unconscionability and undue
influence, where one party exploits the vulnerabil-
ity of another.

Grave circumstances may include a severe
illness of the person, their family members or
relatives, the death of the breadwinner, the threat
of losing housing or the threat of bankruptcy, and
other circumstances that require a transaction to
be made to eliminate or reduce the threat [7].

For example, A sells an apartment for 10%
of its market value because he urgently needs
money to pay for a surgical procedure. A's interest
is to receive the money. From this perspective,
this transaction aligns with the law and the princi-
ple of freedom of contract (the parties have de-
termined the value themselves). However, under
normal circumstances, A would not have sold the
property for such a low price. In other words, the
agreement was concluded only due to the influ-
ence of grave circumstances. Although the con-
tract was entered into at the seller's will, his deci-
sion was influenced by external events. If A had
agreed on the same terms and conditions without
the influence of grave circumstances, there would
have been no deformation of will, and the transac-
tion would have been valid.

Some academics emphasise that transac-
tions made under the influence of a problematic
circumstance do not have defects of will or ex-
pression of will. Otherwise, the unique composi-
tion of their invalidity would be different from the
rules on the legal consequences of a transaction
made under the influence of mistake, fraud, or
duress [2, p. 108]. However, the person's will was
formulated under grave circumstances that could
impair their ability to make an objective decision,
giving rise to the statutory possibility of challeng-
ing such transactions. This is particularly relevant
if another party deliberately creates the problemat-
ic circumstances in the legal relationship. For
example, A killed the breadwinner of B, after
which B sold A an apartment on unfavourable
terms. A's actions created grave circumstances
and became a mechanism that influenced B's free
will. This again refers us to the metus causa.

Grave circumstances are not always
grounds for challenging a transaction, but may
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have consequences in the form of agreeing to
unfair terms. For example, in EU law, challenging
circumstances are not considered an unfair con-
tractual term [17, Art. 3].

By contrast, Art. 233 of the Civil Code of
Ukraine states that a transaction made by a person
under the influence of a grave circumstance and
on highly unfavourable terms may be declared
invalid by a court, regardless of who initiated the
transaction [10, Art. 233].

If the transaction was made under the influ-
ence of grave circumstances, it is possible to raise
the question of its invalidity. This is because such
a transaction does not align with the counterpar-
ty's valid will. Under normal circumstances, a
party to a legal relationship would never agree to
unfavourable terms. For example, in a sale and
purchase agreement, the seller's interest is not just
to transfer ownership for a fee but to maximise
profit. If a sale and purchase agreement is entered
into under the influence of grave circumstances, it
is not in the seller's interest. It is essential to recall
that the grave circumstances necessitated the con-

tract being entered into on less favourable terms.
If the agreement is concluded on regular terms, it
will not be considered challengeable, even in
grave circumstances.

If a transaction is challenged, the party must
prove that the agreement was concluded unfairly
due to grave circumstances. The problematic na-
ture of establishing grounds for terminating a con-
tract concluded under the influence of grave cir-
cumstances is that it was ostensibly entered into
voluntarily.

At first glance, such an agreement appears
to reflect the will of the parties, which necessitates
additional proof of the impact on the free will of
the counterparties. Freedom of contract remains a
potent legal principle.

In contrast, broad qualifying tenets, such as
a requirement of good faith, a general law of un-
fair competition or a general theory of the abuse
of rights, remain rejected as principles, even if
particular examples of each can be identified ei-
ther in so many words or in terms of functional
equivalence [36].

Table 1. Some mechanisms influencing free will.

cumstances essential to

Mechanism Description Legal Consequences Example
Lack of Capacity | Inability to understand the Voidable contract, Signing a contract
significance of one’s ac- bilateral restitution, while severely intoxi-
tions due to an internal potential damages. cated.
state (e.g., severe intoxi-
cation, mental disorder).
Mistake Misconception about cir- Voidable contract, Buying a product

rescission and restitu-

based on a misunder-

ble terms.

the transaction tion standing of its charac-
teristics.
Deceit (Fraudulent | Intentional provision of Voidable contract, Misrepresenting the
Misrepresentation) false information to in- rescission and restitu- quality of goods to
duce a transaction. tion, potential damag- induce a sale.
es, potential criminal
liability.
Duress A threat of harm used to Voidable contract, Forcing someone to
compel a party to enter rescission and restitu- sign a contract under
into a contract. tion, damages, poten- | threat of physical vio-
tial criminal liability. lence.
Grave External pressures leading | May be set aside by a Selling property far
Circumstances a vulnerable party to court, rescission and below market value
(Unconscionability) | agree to highly unfavora- restitution. due to urgent need for

money for a medical
operation

8. Summary

Freedom of choice, decision-making, and
freedom of thought are the foundations of private
law. Without these criteria, entering into con-
tracts, exercising rights, and consenting to medical
intervention, among other things, is impossible. A
person's will is inviolable because unlawful influ-
ence on it gives rise to legal consequences, from

the invalidation of transactions to criminal liabil-

ity.
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The legal idea of free will is a part of the
legal ideology that reflects the ability of a person
to consciously, freely and independently make
and implement decisions on participation in legal
relations by performing actions or omissions, ex-
ercising subjective rights and fulfilling obliga-
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tions, as well as the ability to bear legal responsi-
bility for them. It is the basis for the formation of
law, its principles and legal regulation.

Although free will is fundamental to un-
derstanding legal capacity, it is not absolute. The
legitimate establishment of the limits of free will
1s associated with normative restrictions, as the
law defines the rules of behaviour. However, we
believe that legal norms affect only the external
form of free will (expression of intent) by specify-
ing the conditions and mechanisms for participa-
tion in legal relations and establishing rights and
obligations. The internal structure of free will

(exercised through the right to freedom of
thought) cannot be subject to legal restrictions.

The main mechanisms for creating a viti-
ated will in civil law are the failure to realise the
significance of one's actions, the lack of ability to
control them, making mistakes, fraudulent misrep-
resentation, duress, and the influence of grave
circumstances.

Further research should pay special atten-
tion to alternative, little-studied mechanisms of
influence on free will: medications, pain, market-
ing, neuro-linguistic programming, propaganda,
and others.
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MECHANISMS INFLUENCING FREE WILL: A CIVIL LAW CONTEXT

ANNOTATION. Introduction. The paper examines the main mechanisms that influence free will in the context
of civil law. These mechanisms include a lack of awareness of the significance of one's actions or the inability to con-
trol them, mistakes, fraudulent misrepresentation, duress, and the influence of grave circumstances. This study aims to
determine the mechanisms that affect free will and the significance of such influence in civil law. Methods: The author
primarily uses a doctrinal legal research method to analyse existing legal principles, rules, and legislation related to free
will and vitiated consent in civil law. The research also employs a comparative approach, examining legal concepts and
cases from various jurisdictions, including German, UK, and EU law. Additionally, the paper incorporates perspectives
from legal philosophy, referencing the theories of I. Kant and F. Savigny, to provide context and critical analysis of the
relevant legal doctrines.

Summary of the main results of the study. The author emphasises that free will, decision-making and freedom of
thought are fundamental to the existence of private law. The paper examines the main mechanisms leading to a vitiated
will in civil law, which include a lack of awareness of the meaning of one’s actions, inability to control them, mistakes,
fraudulent misrepresentation, duress, and the influence of grave circumstances. The author emphasises that if a person’s
free will is subject to external influence, this provides grounds for challenging or setting aside the transaction. The au-
thor argues that free will is not absolute, since the legitimate boundaries of free will are defined by normative re-
strictions, and the law determines the rules of behaviour.

Conclusions. Freedom of choice, decision-making and freedom of thought are the foundation of private law. A
person’s will is inviolable, as unlawful influence on it triggers legal consequences, from recognising transactions as
invalid to criminal liability. Legal norms affect only the external manifestation of free will (expression of intent), by
stipulating the conditions and mechanisms of participation in legal relations and determining rights and obligations. The
internal aspect of free will cannot be subject to legal restrictions.

KEYWORDS: free will, vitiated will, defective consent, transaction, contracts, duress, invalidity.
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