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ANNOTATION: credit from the bank balance sheet assets is the largest portion of operational funds but at the same
time it is the largest business risk sources. Credit problem and even bad credit are a problem for banks, because the existence
of credit problem is not only decrease the bank incomes but decrease the profit because each credit is categorized as problem
credit so the obligation of bank is to make the Provision for Loan Losses (PPKA). The credit analysis is the preventif effort
which must be done by the bank carefully and deeply because can play a role as first filter in sharia bank effort to ward off
the danger of problem credit. The Efforts to minimize legal risk over brand certificate guarantees in banking practices by
conducting a professional analysis of brands. The main thing that is done by the bank is to identify whether the rights to the
mark meet the legal and economic requirements as a guarantee and the important is imposition of perfect pawn collateral
institutions or fiduciaries then it cause the property rights is born and bank domiciled as a preferred creditor. The analysis on
guarantee is the bank effort to ward off legal risk such as weakness of the alliance until not fulfilled the contractual terms or
not perfect of collateral binding even the cancellation of the brand certificate. If this is not mitigated, it will be detrimental to
the position of the bank as a creditor because the bank is only located as a concurrent creditor. Binding weakness such as the
contract’s legal requirements are not fulfilled as stipulated in Article 1320 BW, which is if not fulfilling the subjective
requirement, such as agreement element and proficiency then the agreement can be cancelled (vernietig baar) while if the
objective requirement are not fulfilled, it is related with the element of object and cause is allowed then the agreement is
cancelled (nietig). The trademark right is already accepting to conventional banks or sharia banks as guarantee object.
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AHOTAIIS: kpeauT 3 akTHBIB OanaHcy OaHKY € HaHOLIBIIO YacTHHOMO omnepaniiHux (OHIIB, aje B TOH ke 4Yac €
HaWOITBIIMM JDKEpEIoM [iNOBHX pu3ukiB. [Ipobiema 3 KpeIWTyBaHHSIM Ta HaBITh NOTaHUH KPEAWUT € MPOOIEMOIO st
0aHKIB, OCKUJIbKM HasBHICTh KPEOUTHOI MpoOJieMH — Iie He JIMIIEe 3MEHIICHHs JOXOIiB OaHKy, a 3MCHIICHHs NPHOYTKY,
OCKIJIBKU KOXXCH KpEemuT KIacuQikyeTbcs SK MPOOJIEMHHH KpPEeOuT, TOMY 3000B’si3aHHs OaHKy moisirae y (opmyBaHHI
pe3epBy s Brpat no3uku (ITITKA). Kpenuthuii anaii3 — 1e NpeBeHTHBHI 3yCHIUIA, SIKi TOBUHEH JIOKJIAaTH OaHK PETEIbHO
i TIMOO0KO, TOMY IO BOHM MOXYTh 3irpaTd poisib mepiioro (iieTpy B 3yCHULSX MLIapiaTy, 100 3amobirté HeOesmerr
MPOOJIEMHOr0 KPeAWTYBaHHs. 3YCHIUIA LIOAO MiHiMi3auii IOPUAMYHOTO PHU3MKY IOAO rapaHTiii ceprudikary OpeHna y
0aHKIBCHKiM NpaKkTHI[ NUIIXOM IpOBeAeHHs mpodeciiiHoro anamizy OpeHniB. ['ojoBHe, 110 poOUTHCS OaHKOM, - Lie
BHU3HAYMTH, YM BiJIOBIJAalOTh MpaBa Ha MapKy IOPUIMYHAM Ta EKOHOMIYHMM BHMOTraM SIK TapaHTii, a BaXIUBHM €
HaKJIaICHHS JOCKOHAIIMX 3aKJajiB 3acTaBu abo JOBIpEHUX OCi0, TOII Lie CIPUYMHSIE HAPOPKSHHS MpaB BIACHOCTI Ta OaHK
nepeOyBae y Hac. K Kpaumil KpeauTop. AHaji3 rapaHtili — Ie 3ycHUlsl OaHKY IIOL0 3amo0iraHHs IOPUANYHOMY PHU3HKY,
TaKoMYy SIK CIIAOKICTh anbsHCY O THX Iip, MIOKUA He OyayTh BUKOHAHI JOTOBIpHI yMOBH a00 HE € ifeaqbHUM 3acTaBa, HaBiTh
ckacyBaHHs cepTrdikaty Openay. Skuio ue He Oyme mom’sKiIeHe, 1e MOriPIINTh MO3UII0 0AaHKY SIK KPeIUTOPa, OCKIJIbKU
0aHK pO3TAIOBAaHMI JMie SK CymyTHId Kpeautop. OOOB’si3KOBa CIa0KiCTh, Taka SIK IOPUAUYHI BHMOTHU JOTOBODPY, HE
BUKOHYETBCS, sIK mepeadadeno crarrero 1320 BW, sika e, siKiio He BiANOBizae cy0’€KTUBHUM BHMOraM, TAKUM SIK €IEMEHT
Yrofiv Ta JOCBij, TOMi JOroBip Moxe OyTH ckacoBaHMi (vernietig baar), xo4a siKio 06’ €KTUBHOI BUMOTH He Oyne BukoHaHo,
LIe [OB’S3aHO 3 €JIEMEHTOM 00’€KTa i MPUYMHOIO [I03BOJICHO, TOAI yroaa ckacoByeTbes (nietig). [IpaBo Ha TOproBenbHYy
MapKy BiKe MPUIIMAaeThCst 10 3BUYaHUX OaHKIB a00 mapiaTHUX OaHKIB sIK 00’ €KT rapaHTil.

KJIOUYOBI CJIOBA: mom’siKiIeHHS HACHiAKIB, IOPUANYHUN PHU3MK, TapaHTis TOBAPHUX 3HAKIB, TapaHTis, OaHK,
KpeauT-0aHK.
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AHHOTAIMSA: xpenuT U3 akTUBOB OajlaHca OaHKa SIBIISIETCS] CaMOH OOJBIIION JacThi0 ONEPAOHHBIX (POHIOB, HO B TO
)K€ BpeMsl SIBISICTCS KPYIMHEUIINM HCTOYHUKOM JEJIOBBIX pUCKOB. IIpobieMa ¢ KpeiuToBaHWEM M JaKe IUIOXOH KpeauT
SIBISIETCS TIPOOIIEMOH 17151 0aHKOB, MOCKOJIBKY HAJTMUME KPEAUTHOH MPOOJIEMBI — 3TO HE TOJIBKO YMEHBIIEHNE JOX0I0B OaHKa,
a yMCHBIIEHWE IPUOBIIM, IIOCKONBKY KaXIBI KpemuT KIacCHOUIMPYeTCs KaK TNPOOIEMHBIH KpeIuT, MO3TOMY
o0s3aTenbcTBa OaHKa 3aKiodaercs B (OpMHUpOBaHMM pesepBa [yl moreph 3aiima (IIIIKA). KpemurtHelii anamus - 3to
TIPEBEHTHUBHBIE YCHIIHS, KOTOPHIE JOJDKEH NpHiarath OaHK TIIATENHFHO M TIIyOOKO, TIOTOMY YTO OHH MOTYT CBHITparh POib
nepBoro QUILTpa B YCHIHMSX IapuaTa, 4ToOBl TPEJOTBPATHTh OMACHOCTh MPOOJIEMHOTO KpPEIUTOBAaHWS. YCWIHS IO
MHHUMH3AIMM  IOPUANYECKOr0 pHCKa TapaHThil ceprudukara OpeHIa B OaHKOBCKOW IPAKTHUKE ITyTeM IPOBEICHUS
podeCCHOHANIBHOTO aHanu3a OpeHzoB. ['aBHOe, 4TO JenaeTcst GaHKOM, - 3TO ONPEAENIUTh, COOTBETCTBYIOT JIM NpaBa Ha
MapKy FOPHITIECKUM U SKOHOMHIECKIM TpeOOBaHMSIM KaK TapaHTHH, a BAYKHO HAJIOKEHHNS COBEPIICHHBIX 3aBEICHUH 3aora
WM JOBEPEHHBIX JIMII, TOTJa 3TO BJIEUET POXKJICHNE IpaB COOCTBEHHOCTH M OAaHK HaXOJWTCS B HAC. KaK JIYUIIHH KPEIUTOp.
AHamM3 rapaHTHH — 3TO YCHIIUS OaHKa I10 TIPEeIOTBPANICHHUIO IOPUIMTYECKOM PHCKa, TAKOM KakK CI1a00CTh absHca JI0 TeX Hop,
Moka He OyyT BBINIOJHEHBI JOTOBOPHBIE YCIIOBHS MIIM HE SIBIISIETCS MJIEaIbHBIM 3aJI0T, Take OTMEHa cepTh(duKara OpeHaa.
Ecnm 310 He OynmeT CMAT4YeHo, STO YXYIIIUT IO3MIMI0 OaHKa KaK KpeIuTopa, TaK Kak OaHK pacIlONOXKEH BCEro Kak
comyTcTBYrOIMi Kpeautop. O0s3aTenpHOe C1a00CTh, Takasl Kak I0pHIMIecKie TpeOOBaHHs JOrOBOpa, HE BBIOIHSAETCS, KaK
npeaycMotpeHo cratbeid 1320 BW, koTopast siBisieTcs, eCiM He COOTBETCTBYET CyOBEKTHBHBIM TPEOOBAaHHSM, TAaKMM Kak
9JIEMEHT COTJIAIICHUS ¥ OIBIT, TOT/Ia JIOTOBOP MOXKET OBITh OTMEHEH (vernietig baar), XoTsl eciii 0ObEKTHBHOH TpeOOBaHUS
He OyIyT BBINOJHEHBI, 3TO CBS3aHO C DJIEMEHTOM O0BEKTa M NMPHYMHON pa3penieHo, TOrjga cleika oTMeHsiercs (nietig).
[IpaBo Ha TOProByIO MapKy y)Ke IPHHIMAETCsI K OOBIYHBIM OaHKOB VJIH MIAPUATHBIX OAHKOB KaK OOBEKT rapaHTHH.

KJIFOUYEBBIE CJIOBA: cmsrueHue mocieiCcTBUH, IOPUANUECKUI PUCK, FapaHTHs TOBAPHBIX 3HAKOB, FapaHTHs, OaHK,
KpeauT-0aHK.

Introduction

Credit from the bank balance sheet assets is the largest portion of operational funds but at the same time it is
the largest business risk sources. Credit problem and even bad credit are a problem for banks, because the
existence of credit problem is not only decrease the bank incomes but decrease the profit because each credit is
categorized as problem credit so the obligation of bank is to make the Provision for Loan Losses (PPKA)
(Presiden Republik Indonesia, 2019), this condition in the end can destabilize the bank and eventually
detrimental to depositors. Therefore, in (Bank Indonesia, 1992) Article 2 Constitutions Number 7/1992 juncto
Constitutions Number 10/1998 regarding to Banks (Banks Constitutions) regulated that Indonesian Banking in
doing business based on economic democracy with using the precautionary principle. The application of the
precautionary principle aims to the bank always in stable condition, always in the conditions of liquid, solvent
and profitable. The application of the precautionary principle is expected so that the level of public trust through
the Banks always high until the citizen is ready and no hesitation in depositing funds in the bank (Sjadeini,
1994).

One of the efforts made by banks in minimizing credit risk is by conducting credit analysis. The credit
analysis is the preventif effort which must be done by the bank carefully and deeply because can play a role as
first filter in sharia bank effort to ward off the danger of problem credit. The credit analysis activity aims to
assess the will and ability from prospective recipients of credit facilities in fulfilling the achievements in
accordance with the clause in credit agreement. Based on the results of the assessment then the bank can
estimates the level of risk bank if agreed those credit.

One of the assessment in credit analysis conducted by bank is by assessing objects to be submitted by debtor
customer as guarantee object. The existence of Guarantee (collateral) for credit considered important even
though it cannot be said to be absolute. Realizing in Constitution of Banks as confired in Article 8 that the first
thing to note is bank confidence in the ability and ability of debtor customers to pay the credit until the guarantee
is not become the main requirement in granting credit eventough the exitence of collateral will be important if
there is a problem credit. Then if the bank feels confident about the ability and capbility of the debtor customer,
the guarantee is a form of goods, project or the bill rights financed with the concerned credit.

One thing that possible becomes the guarantee object in the form of Intellectual Property Rights (HKI),
which is involved the trademark rights, copyright, patent, trade secret, industrial design and integrated circuit
layout design, besides the guarantees commonly received by banks, which is land rights, the motor vehicle,
machine, gold, receivables or claim rights. One of the HKI that has been accepted as guarantee object to
conventional bank as well as to syaria bank is trademark rights although only accepted at Banks of BNI
Company (persero) and Bank Muamalat Indonesia, as has been done by Sri Mulyani and in the research that |
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have done (Usanti, 2017). The land service has been carried out through various activities using computers, starts
from the information until the last result product in the form of decree or freehold title (Widodo et al., 2019).

The trademark right is accept as object of collateral both on conventional banks as well as to sharia banks if
the trademark rights has been registered in General Register at the Directorate General of Intellectual Property
(DJKI) with proven brand certificate. But, the existence of a trademark certificate does not guarantee the bank
will be safe because it is possible for the mark to be canceled. When that happens, the bank is clearly very
disadvantaged because with the cancellation of the brand results in the guarantee agreement being deleted and
impact on the position of the bank as a creditor. Based on the descriptions above then the problem will be
analyze is mitigation risk conducted by the bank on the object of collateral rights to the brand.

Methodology

This study is using normative method with using statutory and conceptual approach. This study aims to
analyze the mitigation risk on object guarantee in the form of trademark rights that conducted by bank. The legal
material used is primary legal material, which is Burgerlijk Wetboek (BW), the Constitutions Number 20/2016
(Presiden Republik Indonesia, 2016) about Brands and Geographic indication, the Constitution of Banks,
(Presiden Republik Indonesia, 1999) The Constitution Number 42/1999 about the Fiduciary Guarantee and
Implementing the Regulation. The secondary legal material is in the form of books, journal, research report, and
article.

Risk on the trademark rights as guarantee object

As stated before that the effort of activity that conducted by banks are full of risks, banks are required to
manage those risks. According to Bramanto Djohanoputro that risk is often said to be uncertainty, uncertainty is
often interpreted by a situation with several possible event and each event will cause a different results. But, the
level of probability and probability of the event itself is not known in quantitatively. While the basic
understanding of risk is related to the uncertainty measured quantitatively (Djohanoputro, 2006). In the realm of
Civil Law there are teachings about risk (risico leer) which teaches that risk is an unexpected effect. In other
words, in the law context then the risk contains nuances of legal uncertainty (Januarita, 2020)>.

The meaning of risk based on the Article 1 point 2 Financial Services Authority Regulations Number
(Presiden Republik Indonesia, 2019)18/POJK.03/2016 about Application of Risk Management for Commercial
Banks (POJK 18/2016) is loss potential cause occurring the certain event. While in Dictionary of Banks, the
meaning of risk is the level of possible losses that must be borne in the provision of credit, investment or another
transaction it can be form of wealth, losing profit or another economic ability because a change in interest rates,
government policy and business failure (risk)®. Therefore, bank must apply risk management in effectively.
Efforts to apply management Risk is not only intended for the benefit of bank but it is also for customer interest
and in the order to risk control is information transparency related with the product or Bank activities. One risk
that must managed by banks is related to object guarantee of trademark rights is legal risk. The meaning of legal
risk based on POJK 18/2016 is legal risk appear which because lack of supporting constitutions or bound
weakness such as the contract’s legal requirements are not fulfilled or not perfect the binding of collateral. Based
on Black’s Law Dictionary means with the legal risk is: Potential affect in debt service or loan recovery as a
probability caused by a defect in loan documentation (The Law Dictionary, 2020)*,

Binding weakness such as the contract’s legal requirements are not fulfilled as stipulated in Article 1320 BW,
which is if not fulfilling the subjective requirement, such as agreement element and proficiency then the
agreement can be cancelled (vernietig baar) while if the objective requirement are not fulfilled, it is related with
the element of object and cause is allowed then the agreement is cancelled (nietig). If the credit agreement as
main agreement cancel then the guarantee of agreement as accessoire/additional agreement is cancelled.
Realizing the existence of the agreement guarantee depend on the basic agreement, which is credit agreement. If
the guarantees of agreement cancel then resulting in the position of the bank only as a concurrent creditor, which
is creditor is only guaranteed by the general guarantee as stipulated in Article 1131 BW.

Legal risk can cause if binding of agreement is not perfect. If the brand has not been registered so there is no
brand certificate and if the bank accept as guarantee the binding of guarantee is not perfect because the Brand
certificate is the proof of ownership on those brands. In brand certificate includes:

a.  Name and Full Address of registered trademark owner

b.  Name and Full Address of the Power of Attorney, in the case of an Application through a Proxy

c. Receipt date

d.  The country name and the receipt date of the application for the first time in the case of an application
being filed using Priority Rights

e. Brand Labels that are registered, including information on the kinds of colors if the Brands use color
elements, and if the Brands use a foreign language, letters other than Latin letters, and/or numbers that are not
commonly used in Indonesian accompanied by translations in Indonesian, Latin letters and numbers that are
commonly used in Indonesian and how to pronounce them in Latin spelling

f.  Number and registered date

g. Class and types of goods and/or services whose marks are listed; and
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h.  The period of validity of a Trademark registration.

The other legal risk is the existence of the cancellation of the brand taken by one of the parties to search and
remove the registration existence from a brand of General Brand List or existence invalidates rights based on
brand certificates. In general, the party believes that he has been harmed by the registration so that he may
submit a cancellation petition (Cantika, 2018). The claim for cancellation of a registered brand is submitted to
the Commercial Court by an interested party based on the based on reasons as regulated in (Presiden Republik
Indonesia, 2016) Article 20 and/or Article 21 of the Trademark and Geographical Indications Law. The brand
owner is not registered® can file a lawsuit after submitting an application to the minister. The claim of
cancellation of a registered brand can only be submitted within a period of 5 (five) years from the date of
trademark registration. Cancellations can be filed indefinitely if there is an element of bad faith and/or The
Brand concerned is against the ideology of the state, Laws and regulation, Morality, religion, decency, and
general order. Commercial Court Decision on the cancellation can be submitted a cassation. The brand
cancellations cause the brand crossed out in General Brand List and brand certificate become is no longer valid.
If the brand certificate is no longer valid again then the guarantee agreements become removed realizing the
guarantee object was considered destroyed. As a result of the law the bank is no longer positioned as a preferred
creditor but changed as a concurrent creditor.

Mitigation Risk by Bank

The Efforts to minimize legal risk that must be carried out by banks on collateral objects in the form of rights
to brands is conduct an analysis of collateral objects. The main thing to do is to identify whether the rights to the
mark meet the legal and economic requirements as collateral: (Usanti, Trisadini Prasastinah, 2017)

1. Preferred Trademark rights are owned by the potential Debtor customer, if the third party owned then
ownership must be ensured.

2. Trademark rights are not in disputes because it is possible that brand certificates can be canceled,
making it risky for banks.

3. Trademark rights are accepted as guarantee object if the trademark rights are registered Trademark
rights in General Register of Trademark Rights in Directorate General of Intellectual Property Ministry of Law
and Human Rights Republic of Indonesia with evidenced the existence of a Brand Certificate.

4. Bank must notice the period of protection of trademark rights, because the legal protection on
Trademark Rights is registered for 10 years from the date of receipt. As example: receipt date of the application
for registration of Trademark Right is 1 May 2019 then the protection will apply until 1 May 2029. The period of
protection of trademark rights can be extended every 10 years continuously as long as the trademark rights
concerned are still in used in the goods and services as listed Trademark Certificate and goods or the service is
still in production and/or traded. If it is not used and no longer produced and/or traded, the application will be
rejected. The holder of Trademark rights can already apply for an extension of Trademark Rights from 6 (six)
month before the end of the Trademark rights protection period is registered and applications for extension can
still be submitted no later than 6 (six) months after the end of the Trademark Rights protection period. This
provisions means the owner of Trademark Rights it is not easy to lose the Trademark Right as a result of the
delay in submitting an extension of registration of the Trademark Right.

5. Banks must request the financial statements of the company which owns the rights to the trademark to
know whether the rights to the brand have value or not.

6. Banks considering that the Trademark Right is Trademark Right that has a good reputation and has a
market share.

7. Economic value in trademark right must be stable and it will be better if it increases.

8. Especially for Sharia Bank, have to make sure that Trademark Rights from halal products not from
illegitimate products.

9. The Trademark right is free and is not being guaranteed by another party.

If is already fulfill the Juridical requirement and economic then the important thing must do by bank is
burden it with the guarantee agency. The guarantee agency is possibly to burden is fiduciary guarantee agency or
mortgage insurance agency (Usanti, Trisadini Prasastinah dan Silvia, 2018). As in Bank of BNI Company
(Persero) is using fiduciary guarantee agency while mortgage insure agency used by Bank Muamalat Indonesia.
Guarantee burden on trademark right become very important realizing the position of the bank as a creditor is
determined by the imposition of a perfect guarantee. The meaning of perfect is the guarantee burden cause the
goods right born until the bank position as preference creditor. This thing can be illustrate in the table below:
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Table 1. Burden Rights to Trademark Rights as Guarantee
No. Information Mortgage Fiduciary Guarantee

1 Legal Basis Article 1150-1160 BW Constitutions  Number  42/1999
Regarding the Fiduciary Guarantee

(UUJF)
2 Deed Form Based on The Article 1151 | Based on the Article 5 paragraph
BW pledge agreement in | (1) UUJF must be in the form of an
written form authentic deed drawn up by a

notary
3 Property  rights | When the object is handed | When registered in electronically
born over to a creditor or third party | with the Law and Human Rights
(inbezitstelling), Article 1152 | Office and recorded in the
(1) BW fiduciary registry office database,
Article 14 paragraph (3) UUJF
juncto Government Regulation
Number  21/2015  concerning
Procedures for Registration of
Fiduciary Guarantees and Costs for
Making Fiduciary Guarantees Deed
4 Parties Who | In the mortgage there is no | Submitted by Fiduciary Recipients,

Registered registration their attorneys or representatives

Resources: own study

Between the perfect burdens then needed to prepared clause in a pawning and fiduciary guarantee agreement
to provide legal protection for banks as creditors. For example, the minimum requirements contained in a pawn
agreement are as follows: (Usanti, 2017)

- In connection with using of Trademark Right by pawnbroker, that while wanprestasie (breach of
contract) is not happen and discontinue to pawnbroker have the right to use the entire right in connection with
the Trademark Right in connection with the third and gives the right to the third party to use Trademark Right as
contained in the Trademark Rights certificates.

- Related with benefits and shares. As long as there is no breach of promise the pawnbroker has the right
to receive and maintain any and all other profits and shares paid in connection with the Trademark Right. After
breach of promises then the entire rights from pawnbroker to grants third-party name usage rights and other
divisions cease to exist and after that all such rights to mortgagee. The mortgagee has solitaire right to receive
and maintain of the Trademark Right and profit sharing.

- In connection with a prohibition that must be obeyed by the pawnbroker. That pawnbroker no transfer
or burdening is permitted of Trademark Right in any form. Pawnbroker is prohibiting using Trademark Right
with which are contrary to the interests of the pawn recipient.

- Clause related the solving lawsuit. In the event of injury to the pledge recipient to the extent permitted
by applicable law can take all actions that in his own decision are deemed necessary to protect each of his rights
under this agreement, including but not limited to selling, transferring, transferring or otherwise submitting any
part of the brand certificate through direct sales, auction sales or through any other method permitted by
applicable conditions.

Trademark registration in Indonesia in practice, using constitutive system. In this system, the registrant must
register the brand to get protection. This system is also known as First to File system. This system confirm that
the first man who register the brand then he has the tight on the brand. Indonesia adhere to brand register
constitutive system, the protection of famous brand which not registered in Indonesia will still get the protection,
because Indonesia is already ratify Paris Convention and TRIPS Agreement. Application of the principle of first
to file is considered to be able to create:

1. Legal certainty to condition who actually owns the most important brand to be protected,;

2. The proof of legal certainty, because only based on the fact of register from brand certificate. Register
or brand certificate become the only one proof from primary evidence;

3. Achieve alleged law who the brand owner is most entitled to with certainty, not cause the controversial
between the first register and first user (Novianti, 2017)°.

The owner of brand register have exclusive rights to prevent all the third party is not have the permission to
use in trading activities, the same signs, for goods or service which in identical or similar, with the good or
service on which the registered of trade brand where the using will cause confusion (Djuwityastuti, dan Ahmad,
2019). It was stated by Nisrina Atikah that: (Atikah, 2019)

In Indonesia, registered trademark owner has exclusive right to use their trademark and give permission to
another party to use their trademark. Based on TRIPS Agreement is affirmed that registered trademark owner has
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exclusive right to prevent third party who does not have the owner permission, to use it on trading activity, signs
which have similarity, for the same commodity or service or similar with commaodity or service on registered
trademark, where it must be predicted before that is usage can cause a like hood of confusion. If a trademark is
agreed to be registered, then registered trademark owner has exclusive right to use that registered trademark.
There are two systems which are believed in trademark registration which are declarative system and constitutive
system (attributive).

Beside it there is some advantage from brand protection, which is: (Novianti, 2017)’

1. The Brands can product income for company from license, selling, commercialization from the
protection of the brand.

2. The brands can increase values or guarantee in the eye of investor and financial institution.

3. Inselling or merger asset brand can increase the company value in significant.

4.  The brand increases the performance and competitiveness.

5. With brand register is help the protection and enforcement of its rights

The existence of brand as guarantee and the important meaning to minimize the risk on guarantee object in
the form of trademark right must concern by credit provider, as stated by (Nguyen, Xuan-Thao and Hile, 2018)®:

Trademarks have an illustrious history of serving as collateral in financing deals for business. A company in
need of financing as far back as in the area of chattel mortgage could include trademarks in the mortgage grant
for a loan. Then, if the company failed to repay the loan or meet its obligations under the mortgage agreement,
the mortgagee would employ an agent to succeed to the mortgagor’s business; it was the only way to foreclose
on the trademark collateral. Much has changed in the financing landscape where trademarks are part of the
collateral. One thing that does not changes, however, the creditors wanting to reduce their risks.

According to Deborah Schvey Ruff, Mayer Brown & Platt and as quoted by Sri Mulyani that the use of
trademarks as a collateral for safe financing has become a dancing choice for borrowers. The trade brand as part
of HKI recognized more interesting rather than the kind of the other guarantee because the credit risk is lower
and often trademark guarantee agreements will allow borrowers to secure financing without the need to change
their capital structure (Mulyani, 2012).

Conclusion

The trademark right is already accepting to conventional banks or sharia banks as guarantee object. But, bank
must anticipate the legal risk which possible appeared from the brand, such as binding of principal agreement
that which does not fulfill the conditions of the validity of the agreement or the collateral agreement which is not
perfect the binding, even on the brand certificates is possibly to be cancel. When those occur it will harm the
bank as a creditor because the bank’s position is not as a preferred creditor but only as a concurrent creditor.

NOTES
Berdasarkan Pasal 43 Peraturan otoritas Jasa Keuangan Nomor 40/POJK.03/2019 tentang Penilaian Kualitas Aset Bank Umum
Ratna Januarita, Risiko Hukum, https://crmsindonesia.org/publications/mengenai-risiko-hukum/
https://www.bi.go.id/id/Kamus.aspx access date: 30 January 2020
https://thelawdictionary.org/, diakses pada tanggal 30 Januari 2020
5. Menurut Penjelasan Pasal 76 ayat (2) UU Merek dan Indikasi Geografis yang dimaksud dengan pemilik merek yang tidak
terdaftar antara lain pemilik merek yang beritikad baik tetapi tidak terdaftar atau pemilik merek terkenal tetapi mereknya tidak terdaftar

Eall S\

6. Novianti, Perlindungan Hukum Pemegang merek terkenal dalam Perspektif Paris Covention dan Undang-Undang Merek,
https://berkas.dpr.go.id/puslit/files/buku_tim/buku-tim-public-80.pdf. Diakses pada tanggal 31 Januari 2020.
7. Novianti, Perlindungan Hukum Pemegang merek terkenal dalam Perspektif Paris Covention dan Undang-Undang Merek,

https://berkas.dpr.go.id/puslit/files/buku_tim/buku-tim-public-80.pdf. diakses pada tanggal 31 Januari 2020.

8. Xuan-Thao  Nguyen and Erisk D. Hile, The Puzzle in financing  with  trademark  collateral,
http://www.law.uh.edu/ipil/symposium/2018/6778-the-puzzle-in-financing-with-trademark-collateral.pdf. Diakses pada tanggal 31 Januari
2020.
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