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AHoTaniss Y cTaTTi pO3INIAAAETHCS MHTAHHSA IIOAO JEKpUMiHami3alii AisHHS, MOB’A3aHOTO 3 NPUMYIIYBAHHIM [0
AHTUKOPYMUiHHNX y3romkeHnx ikt (cT. 228 KK Vkpainm 3a cranom Ha 01 mmctomanma 2011 p.), oOrpyHTOBaHOCTI Takoi
TyMaHi3alii BiINOBITaJbHOCTI 3a IMPaBOMOPYLIEHHS y cdepi roCHomapchbKoi MisNTBHOCTI Ta HEOOXigHOCTI KpHUMiHAJIBHO-
MPaBOBOTO 3a0e3MeUYeHHS OXOPOHU NOOPOCOBICHOI KOHKYPEHIII B YAaCTHHI BU3HAUCHHS Y KPHMiHAIFHOMY 3aKOHI MiACTaB
BIJIMIOBIIAIBHOCTI 32 HEYECHI MeTOaM OOpOTHOU 32 KOHKYPEHTHI mepeBaru. POOUTHCS BUCHOBOK PO HEOOTPYHTOBAHICTh Ta
0e3MiICTaBHICTh CKAaCyBaHHS KapaHOCTI NMPHMYIIYBaHHS 10 aHTHKOHKYPEHTHHX Y3TO/DKEHHX Iii Ta HarajbHy HOTpeOy
KPHUMIHAIBHO-IIPABOBOT'0 3a0€3MeYEeHHsT OXOPOHH 3a3HAYE€HOr0 iHCTUTYTY NpaBa iHTENEKTyalbHOI BIaCHOCTI.

KuarouoBi cioBa: kpuMiHaNIBHO-TIpaBOBE 3a0e3MEUEHHS] OXOPOHH; 3aXHCT BiJ HEJTOOPOCOBICHOI KOHKYpEHIl; HpaBo
IHTEJIEKTyaIbHOT BIACHOCTI.

AHHOTauMsi B cTaThe paccMaTpUBAIOTCS BONPOCH JACKPHMMHAIM3ALMU JICSHHS, CBA3aHHOTO C NPUHYXKICHHEM K
AQHTUKOPPYILIUOHHBIM corylacoBaHHBIM jedcTBusaM (cT. 228 KK VYkpaumnsl mo cocrossauio Ha 01 HOs6ps B 2011 T1.),
000CHOBAaHHOCTH TaKOil T'yMaHH3allMd OTBETCTBEHHOCTH 3a NPaBOHAPYIICHUS B cepe XO3SHCTBEHHOH NEeATENBHOCTH H
HEOOXOJUMOCTH YTOJOBHO-IIPABOBOTO OOECIICUEHHSI OXpaHBl JOOPOCOBECTHOW KOHKYPEHIMHM B YacTH OIpEJeTCHHs B
YIOJIOBHOM 3aKOHE OCHOBAaHMH OTBETCTBEHHOCTH 3a HEYECTHBIE METOABI OOphOBI 3a KOHKYpPEHTHBIE IIPEUMYLIECTBA.
[enaercst BBIBOX O HEOOOCHOBAHHOCTH M OECIIOYBEHHOCTH OTMEHBI HAaKa3yeMOCTH IPUHYKICHHS K aHTHKOHKYPEHTHBIM
COTJIACOBAHHBIM JICHCTBUSIM M 0€30TJiaraTelbHOH IOTPEOHOCTH YrOJOBHO-TIPABOBOTO OOECIICYEHUs] OXpPaHbl JTAaHHOTO
MHCTHUTYTA [IPpaBa MHTEIUICKTYaJIbHOH COOCTBEHHOCTH.

KiioueBble ciioBa: yrojoBHO-NIPABOBOE OOECIEYEHHE OXPaHbI; 3alMTa OT HEZOOPOCOBECTHON KOHKYPEHIMH; MPaBO
HHTEJUICKTYaJIbHOM COOCTBEHHOCTH.

Annotation The questions of decriminalization of act, related to forcing to the anticorruption concerted actions (item 228
Criminal code of Ukraine on being in November, 01, 2011) are examined in the article, to validity of such humanizing of
responsibility for offences in the field of economic activity and necessity of the penal legal providing of guard of
conscientious competition in part of determination in the criminal law of grounds of responsibility for the untrue methods of
fight for competitive edges. Drawn a conclusion about a groundlessness and groundlessness of abolition of punishability of
forcing to the anticompetition concerted actions and exigent necessity of the penal legal providing of guard of this institute of
right of intellectual ownership.

Key words: penal legal providing of guard; protecting from an unfair competition; right of intellectual ownership.

15 mucromama 2011 poky BepxosrHoro Pagoro mrpady), IOMyCTHB MEPCIEKTUBY 3aMiHH IITpady
VYkpaiuu OyJio NpUHAHATO CIaBHO3BICHUH 3akoH YKpaiHH TOKapaHHsIM y BUJIi 1T030aBJICHHs BOJII Ta MICTHB y c00i
Ne 4025-VI  «IIpo  BHeceHHsS 3MiH /0  JEIKHX IHII  «IIOKpalIeHHs», IO CcymepedaTth He TiJIbKH
3aKOHOJABYMX aKTIiB YKpalHM IIOA0 TyMaHizarii TIOJIOKEHHSIM HAyKH KPUMIHAJIBHOTO TpaBa YKpaiHu, a i
BIJIMOBINALHOCTI 32  MPaBOMOpPYIICHHS Yy  cdepi 3I0pPOBOMY TITy31Ty.
rOCHOapChKOT TUSUTEHOCTIY [15]. 3a3HaueHui BoxHowac, mnpeameToM po3risiAy 1€l  HAyKOBOI
HOPMAaTHUBHUHA AaKT CHAIUIIOXKHB YCTAJICHY CHCTEMY poboTH € 3ampoBa/PKEHI BKAa3aHUM 3aKOHOM 3MIiHH Yy
KiIacugikamii 3JTOYMHIB 3aIEKHO BiJ PIBHA TSKKOCTI KPUMiHAILHOMY 3aKOHOJABCTBI moa0 BukmodeHHs 3 KK
(ct. 12 KpuminaneHoro konekcy Yxpainm — mam KK Ykpainu CTarTi 228 «[IpumynTyBaHHS bits)
VYkpainu [9]), BHIC CymepewIMBiCTh B CHCTEMYy BHIB AQHTUKOHKYPEHTHUX Y3TO/DKCHUX Jiil» Ta CKacyBaHHS
nokapaHHs, (paKTHYHO MPUPIBHSBIIN HalMEHII CyBOpPHI 3JI0YMHHOCTI JisIHHSI, OB’ SI3aHOTO 3 MPUMYIIYBaHHIM J10
BHJ MoKapaHHs (mtpad) 3 HAWOIIBII CYyBOPUM BHIOM — AQHTHUKOHKYPEHTHHX Y3TO/DKCHUX Iil, Ta JOINOBHEHHS
Mo30aBlICHHsIM BOJII Ha MEBHUH CTPOK, 3aKOHOJIABYO Konexcy VYkpainu npo aIMiHICTPaTHBHI
BM3HAUUB  MOJJIMBICTH  HEBIAMOBIAHOCTI  OKpEeMHX npasonopymenss (gam KYnAIT) [6] cratrero 166-18 3
nonoxkeHb  OcobmmBoi  wactmHm KK monoskeHHSIM TaKOIO CaMOIO Ha3BOIO.
3aranpHOl YaCTHHH (CTOCOBHO MaKCHMAJIBHOTO PO3MIpy Jyxke IiKkaBOIO Ta CBO€PIAHOIO, HAa HAII IOTJIS,

BUTIISIa€  apryMEHTAlliss  BIANOBIAHMX 3MIiH  J0
3aKOHOJABCTBAa YKpaiHW. B mosicHIoOBaNbHIN 3amucIi 70
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npoekty 3akoHy VYkpaiHu «[Ipo BHeceHHS 3MiH 10
JIeSIKMX 3aKOHOJIABUMX aKTiB YKpaiHu (oo ryMaHizamii
BIAMOBIAANBHOCTI 32  MpaBomopyuieHHs y  cdepi
rocnofapcbkoi  mismbHOCTI)» [13] 3a3HawaeThes, IO
«HaIMIpHE BTPYYaHHS IPAaBOOXOPOHHHX OpTraHiB y
JISUTBHICTE TOCIIOJAPIOIOYHX CyO’€KTIB CTBOPIOE iCTOTHI
HEePEeIKoIH JUIsl peali3amil KOHCTHTYIIHHO 3aKpiluIeHOTo
mpaBa TPOMAasSH Ha 3alHATTS MiXIPHEMHHUIBKOIO
JISITBHICTIO. Bituusnsane 3aKOHOJaBCTBO
XapaKTEePU3YEThCSI HEOOIPYHTOBAHO 3aBHILICHHUM piBHEM
KpUMiHaITi3amii npaBonopyiieHb y cdepi rocnoaapebkoi
IiSTIBHOCTI, IO €  TEPermoHOW A  PO3BUTKY
HiINPUEMHUNTBA, a TAaKOXX BHCTYNAE IPHIUHOIO
HenooTpuMaHHs  JlepkaBHUM — Olo/keToM — YKpaiHn
HaJIe)KHOTO BIJIIIKOTyBaHHS IIIKOJTH, 3aBIaHol
NPOTHIIPAaBHAMH [isIMH y 3a3HaueHidl cdepi». Meroro
3a3HAUYEHHX 3MiH Yy TOSACHIOBaJbHIK 3amucii Oyio
BU3HAHO TYyMaHi3allil0 ICHYIOYHMX Yy 3aKOHOJAaBCTBi
VYkpaiHu  caHKIii 32  CKOEHHS  KPHUMiHAJbHUX
MPaBOMOPYIIEHb y cdepi EKOHOMIKH 1 TOCIMogapCchKOi
JSUTLHOCTI.

OxpemMo  HarojomyBaJocs Ha  TOMY,  LIO
3aKOHOIIPOEKT CKACOBY€ KPHMIHAIBHY BiIIOBINAIBHICTD
3a Ti AisHHS Y cdepi rocrnogapchkoi TisUTBHOCTI, SKi Ha
CBOTOIHI BTPATWJIM O3HAKH IiIBUIIEHOI CYCHUIBHOI
HeOe3MmeKH, MOCTaTHBOI JUIsd MepeciuigyBaHHI iX Yy
KpUMiHAJIBHOMY TOpAAKY. Taky caMme OLHKY piBHIO
CYCHiTBHOI HEOEe3MEeYyHOCTI y CBOEMY BHCHOBKY 10
noganoro IIpesunenroM VYkpaiHM HpoexTy 3aKkoHY
VYxpaian «IIpo BHECEHHS 3MiH 10 JESKUX 3aKOHOIABYMX
akTiB Ykpainu (070 TyMaHi3aIlil BiIIOBIZadbHOCTI 32
HPaBOIOPYIIEHHS Y cepi rocrnonapchbkoi IisUIBHOCTI)»
(peectp. Ne 9221) mamaB i Komiter BepxoBnoi Pamu
YkpaiHu 3 TmNHTaHP 3aKOHOZABYOTO 3a0e3leueHHS
MPaBOOXOPOHHOI  TisTBHOCTi.  3a3HAYa€THCH,  LIO
MPOaHANI3yBaBIIN 3aKOHOMPOEKT, Komiter B mizomy
MiATpUMYE  i€l0 TpPO  HEOOXIAHICTh  TyMaHi3amii
BIANIOBINAJILHOCTI 32  NpaBONOpyWIeHHS Yy  cdepi
TOCMOAAPChKOl  TIsNTBHOCTI 1 BBaXXa€ 3a MOJXKIJIUBE
pekomenayBatu BepxoBuili Pani VYkpaiuu mnpuitHaTH
NPOEKT 3aKOHY YKpaiHM y MepIIOMy YMTaHHI 32 OCHOBY
(04.10.2011), a 3rogoM i B IpyromMy YUTaHHI Ta B LIOMY
(02.11.2011).

Pazom 3 tum, 9. 3 cr. 42 Koncrutynii Ykpainu [§]
BU3HAUAE, 10 JeprkaBa 3a0e3Medye 3aXuCT KOHKYPEHIIT y
MiAMPUEMHUIIBKIM  MiSTIBHOCTI;  HE  JOMYCKArOThCS
3JI0B)KUBAHHS MOHOIIOJBHMM CTAHOBHIIEM Ha PHHKY,
HeIpaBoMipHe 00OMEXEeHHS KOHKYpeHIIi{ Ta
HemoOPOCOBICHA KOHKYpEHIIisl. BkazaHa KOHCTUTYIliiHA
rapaHTis 3HAWIDIA CBOIO 3aKOHOJAABUY peaji3amiio y
nmojokeHHsx rmmaBu 3 Posmimy 1 [ocmomapcpkoro
komekcy Ykpainu [3], 3akonax Vkpainu «IIpo 3axuct
eKOHOMIYHOT KOHKypeHmii» [17], «IIpo 3axuct Bin
HeT0OPOCOBICHOT KOHKYpPEHI» [16], «IIpo
AHTUMOHONIONIGHUI  KomiTeT Ykpainm» [14], «IIpo
npupoaHi MoHomomii» [18] Ta iHIIMX HOpPMaTHUBHO-
IIPaBOBUX aKTaX HaIIOi JIep>KaBH.

Orxe, KOHKYpEeHTHHM  MpaBOBIJHOCHHaM  Ta
3aKOHOJJaBYOMY BPETYIIIOBaHHIO HaJIeXHOT
(moGpocoBicHOT) KOHKypeHIIi B YKpaiHU MNpHIUICHO
3HAYHOI yBard i Iie 3p03yMilo, TaK SIK 3a Cy4aCHHX yMOB
puHKoBoi TpaHchopmanii exkoHoMmikM YkpaiHn Ta i
nepeopieHTanii i3 cxomy Ha 3aXii, NMUTaHHS 3aXHCTY
KOHKYPEHIl, HEJOMYIICHHsI 3JOBKHBAaHHS PHUHKOBOIO
BJIQIOI0 MOHOIOJICTUYHUX CTPYKTYp € 0COOJIHBO
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aKkTyalpHUM. KOHKypeHLis BHCTYHa€ TE€HETHYHOIO
03HaKOI0 PUHKOBOI CHUCTEMHM, BUPIIIAJIFHUM CTHMYJIOM
Ul PO3BUTKY I1HHOBAaLIWHUX TIPOLECIB 1 TOJOBHUM
(akTOpOM BIOPSAKYBAHHS IIIH Ta OJHOYACHO CIYTYy€
MEXaHI3MOM BHTICHEHHS 13 TOCHOJApCHKOTO 000pOTY
Hee()eKTUBHUX Cy0’€KTiB rocmopapioBaHHi. Came BOHa
3MyLIye roCII0/1apIoI0YNX cy0’€eKTIiB MOCTIHO
CaMOBJIOCKOHAIIOBAaTUCS B IIpolleci BHUPOOHMITBA Ta
peamizamii ToBapiB 1 mociuyr. [lepkaBHHH 3aXUCT
KOHKYpEHII1 € OJIHUM 3 HaBaXIUBIIIIUX
KOHCTUTYLIMHUX MpPUHIMIIB 3a0e3MedeHHs CBOOOAM
MiANPUEMHUIBKOT  TisTBPHOCTI B YKpaiHi, a TaKoX
HEJIOMYIICHHS 3JI0B)KMBAHb MOHOIIOJEHUM CTaHOBHUILEM
Ha PHHKY, HEPaBOMIPHOTO OOMEXEHHSI KOHKYpeHIIi Ta
He0OPOCOBICHOI KOHKYPEHIIi.

Crhin BU3HAYHMTH, MO B yMOBax Tmiobarmi3aiii Ta
BIJKPUTOCTI HAI[IOHAJILBHOTO PUHKY, BIAIOBIAHO 1O YTOAU
3 €C mpo BUIBHY TOPriBIIO, Ta IHMHX (GOPM
MDKIIEpKaBHOI EKOHOMIYHOI B3aeMOAii Ta iHTerparii,
JOKTPUHA CY4YacHOTO HAaI[lOHAIBHOTO KOHKYPEHTHOTO
IIpaBa BHMAarae HaJeKHOTO MEXaHi3My OXOPOHH, OIHIEI0
i3 (opm 3a0e3meueHHsT SKOI 1 € BCTAHOBJICHHS IiJICTaB
KPUMIHAIBHOI  BIAMOBINAJBHOCTI 3a  mil, 1mo ii
MOPYIIYIOTb.

Konkypenmist (Bim jar. concurrentia — 3Marasss,
CYNEPHUINTBO) Y PUHKOBIH €KOHOMIIIi — IIe CYNEpHHUITBO,
0opoTbba MiK BHUPOOHMKAMH TOBapiB Ta MOCIYr 3a
Kpaili, €KOHOMIYHO BHWTiHI YMOBH BHPOOHHUIITBA Ta
peamizanii mpoaykry [23, c. 11]. Sk 6a3oBuii MexaHi3M
PUHKOBHX BIJHOCHH KOHKYPEHI[iS HE TUIBKH 3MYLIYE
MIJNPUEMINB 3MaraTucsl OJWH 3 OJHHAM 1 THM CaMHM
CIPHUATH JOCSTHEHHIO HAafBUIIUX pe3ynbTaTiB, a W
3a0e3mnedye MOKYIIIB IpaBOoM BHOOpPY TOBapy 3a OLIBII
npuBabIMBOIO MiHO Ta BUIOi skocti. Came Tomy,
OCHOBHHMM 3MICTOM KOHKYPEHIII € SKHAHIOBHIIIE
3aJJOBOJICHHSI TIOTpe® HacelleHHs, cBoOOIa IOCTYmy Ha
PI3HOMaHITHI PHHKH, 3ACHICBICHHS TPOAYKIil Ta
migBuIieHHs 11 skocti. KpiM TOro, KOHKYpEHIls €
3ano00iKHUM 3ac000M KOHIIEHTpaLii eKOHOMIYHOT BIIaH
B OJIHMX pYyKaXx i 3JI0B)KMBAHHS TaKOIO BJIaJ0I0, a TAKOX
3a0e3mneyye BiIKPUTICTH i TPO30PICTh PUHKIB.

Ha ngymxy B.C.llepOunn, ¢yHKIiOHYBaHHS
PUHKOBUX BIJHOCHH, B OCHOBI SKHX JIC)KHTb
OaraToykiIlagfHa €KOHOMiKa, TIependadae CTBOPEHHS

PIBHHX MOKJIHBOCTEH i cy0’€KTa TOCIOAapChKOi
JISUTBHOCTI, TXHIO KOHKYPEHIiI0, KOJIM iXHI CaMOCTiiHi
Ii1 0OMEeXYIOTh MOXIIMBOCTI KOXKHOTO 3 HUX BIUIMBATH
Ha 3arajbHi YMOBH peani3alii TOBapiB Ha PHUHKY i
CTHUMYJIIOIOTh ~ BHPOOHHITBO THX TOBapiB, SKUX
noTpedye cmoxkuBad [25, c.237]. A ¢yHKUiOHYBaHHS
epexTuBHOI Ta IO0OPOCOBICHOI KOHKYpEHIIi, Y CBOIO
4epry,  CIOpUSTHME  HOAANBIIOMY  3MEHIICHHIO
HeOoOXiTHOCTI JIepKABHOTO peryIIOBaHHSA,
ONTUMAaJIbHOMY 3aJ0BOJICHHIO MOTPed CHOXHMBaviB i
IHIIMX YYacHHUKIB PHHKY, 3a0€3IIE€YEHHI0 SKOHOMIiYHOI
6araromanitTHocTi [24, c. 239]. Ilpu uboMy, CTaBICHHS
JI0 KOHKYPEHII SIK MEeBHOI COIiajbHOI I[IHHOCTI MpaBa
XapaKTepH3y€eThCs CBOEIO yCTaJeHICTIO. Tak,
C. C. AekceeB HarojomryBas, IO caMe CYCIUIBHHI
MOPSIIOK y cepi TocrnoJaproBaHHs 1 € THM CIIOCOOOM,
SKHA TOKJIIMKAHUN MOETHATH B3a€EMOJII0 NPHBATHHX 1
ny6nivHUX iHTEepeciB y wiit cdepi [1, c. 51].

OcHoBHMMH (YHKLISIMM KOHKYDEHIi y PUHKOBIi
eKoHOMilli € (QyHKUIl perymoBaHHs, MOTHUBALI,
PO3MOAITY Ta KOHTPOJIIO, 3a0e3eUeHHs] OXOPOHH SKHX i



BicHuk Xapkiecbko20 HayioHa.1bHO20 yHieepcumemy imeHi B. H. Kapa3iHa
Cepisa «IIPABO». Bunyck 22, 2016 pik

3MiMCHIOBAIIOCS ~ KPUMIHAIBHO-TIPAaBOBOIO  HOPMOIO,
nependayenoro cr. 228 KK Vkpainu 3a cranom Ha 1
mucromaga 2011 pokxy [10]. JMisHHS $K 03HaKa
00’ €KTUBHOT CTOPOHH LBOTO 3I0YHHY
XapaKTepu3yBalacsi BUNHEHHSM AaKTHBHOI ITOBENIHKH —
Iil — IpUMYIIYBaHHS 10 aHTHKOHKYPEHTHUX Y3TOJUKEHHUX
Iiif, sIKi 3a00pOHEHI 3aKOHOM IIPO 3aXHUCT €KOHOMIYHOI
KOHKYpPEeHIIi{ Ta BU3HAYCHUMH B 3aKOHI
AIBTEpPHATUBHUMHU CHOCOO0aMHU ii BUMHEHHS — IIISIXOM:

1) 3actocyBaHHsI HACHJIbCTBA; 2) 3anoisTHHS
MarepiaJbHOi  IIKOAW;  3) MOTPO3M  3aCTOCYBaHHS
HacWIbCTBa; 4) MOTPO3M  3AOMAISHHSA  MaTepialbHOL

wkoau [21, . 57].

Tlepenix aHTUKOHKYPEHTHHX Aill HaBeAeHWH y CT. 6
3akoHy  Ykpainu «[Ipo  3axWcT  EKOHOMIYHOL
KOHKypeHIiD» (mami — 3axkon Ne 2210-III), a came:
1) BCTAHOBNICHHS [iH YM IHIIKX YMOB MpPUIOAHHS a0o
peamizamii ToBapiB; 2) 0OMeXeHHsI BUPOOHUIITBA, PHHKIB
TOBApiB, TEXHIKO-TEXHOJOTTYHOTO PO3BUTKY, 1HBECTHUIIIN
a00 BCTaHOBJICHHS KOHTPONIO HaJ HHUMH; 3) PO3MOILTY
PHHKIB 4YH JOKEpeN IOCTa4aHHS 3a TEPUTOpiabHUM
NPUHIUIIOM, ACOPTHMEHTOM TOBapiB, oOcirom ix
peamizamii 4YdM mpuAOaHHSA, 3a KOJOM MPOJIABIIB,
MOKYMIiB a00 CIOXMBAa4iB YM 32 IHIIMMH O3HAKaMH;
4) cOTBOpEHHsI ~ pe3yJbTaTiB  TOPriB,  AYKIOHIB,
KOHKYpCiB, TEHIEpiB; 5)yCyHeHHS 3 pHHKY abo
0OMEXeHHsl TOCTYIy Ha PUHOK (BHXiJ 3 PHHKY) 1HIIHX
Cy0’€KTIB TOCIOJApIOBAaHHSA, MOKYIIIB, IPOAABIIB;
6) 3acTocyBaHHS Pi3HHX YMOB [10 PiBHO3HA4YHHX YrOj 3
IHIIMMHE  Cy0’€KTaMH TOCHOAApIOBAHHS, IO CTAaBUTh
OCTaHHIX y HEBHTIJHE CTAHOBHIIC B KOHKYPCHIIIT;
7) yKIajeHHs YroA 3a YMOBH MNPHHHATTSA IHIIAMHA
Cy0’€KTaMH TOCIOJApPIOBaHHS JIOJATKOBUX 3000B’s3aHb,
SIK1 32 CBOTM 3MICTOM a00 3TiJHO 3 TOPrOBHMH Ta iHIIUMH
YECHUMH 3BHYASMU B IIINPHEMHULBKIA TiSUTEHOCTI HE
CTOCYIOTbCS ~ TIpeAMeTa [HUX  yrod;  8) CYTTEBOTO
00OMeXeHHsI KOHKYPEHTOCIIPOMOXKHOCTI 1HIIHX Cy0’ €KTIB
TOCIIOJIAPIOBAHHST HAa PHHKY 0Oe3 00 €KTHBHHX Ha Te
HPUYHH.

V3rojpkeHUMH  iIMM €  yKIIaJeHHS Cy0 eKTaMu
TOCIIOJIAPIOBAHHS YroJl y Oyap-sKiid (opmi, TPHAHATTS
0o0’eqHaHHAMHU pilleHb y Oyab-sikid (opmi, a TaKOX
Oyznp-sika 1HIOIA TIOTO/PKEHa KOHKYPEHTHa TIOBEIiHKA
(misTBHICTB, O€3IIsUTBHICTE) Cy0’€KTIB TOCIIONAPIOBAHHSI.
VY3romkeHUMH JisIMA € TaKOoX CTBOPEHHS CYy0 €KTa
TOCTOaPIOBaHHs, 00 €IHAHHSA, METOK YH HACIIAKOM

CTBOPEHHS SKOTO € KOOPJAUHAINS  KOHKYPSHTHOI
MOBEMIHKA MK CYO’€KTaMH TOCHOJAapIOBaHHA, IO
CTBOPWIM  3a3HaueHWH CYy0’€KT  TOCIIOJApPIOBAHHS,
o0’eqHaHHsg, a00 MDK HHMH Ta HOBOCTBOPEHHM

Ccy0’€KTOM TrocCmojapioBaHHS, ab0 BCTYH [0 TaKOTO
06’ennanns [4, c. 56].

AHTHKOHKYPEHTHUMH Y3TODKCHIMH TsIMH
BBAJKA€ThCSA TaKOXK BUYMHEHHS cy0’exTaMu
TOCIIOJIAPIOBAHHS CXOXHUX il (0e3misyIbHOCTI) Ha PUHKY
TOBapiB, sIKi TpPU3BENH 4YHM MOXYTh IIPU3BECTH [0
HEZIOMYIICHHS, YCYHEHHsI 4 OOMEXKEHHsS KOHKYpeHIIi y
pasi, SKIO AaHali3 pPUHKOBOI CHUTYyaIlii CIIPOCTOBYE
HasABHICTh 00’€KTUBHUX NPHYHH JUIS BUMHEHHS TaKUX i
(6e3mistmpHOCTI). TyT cnmig MATPUMATH TOYKY 30Dy
A. C.YucrakoBoi, mo O6e3nocepenHb0 aHTHKOHKYPEHTHI
Y3rO/DKeHI Ail, KO iX po3rIsgaTd BiIOKPEMIICHO Bil
XapakTepy AiHHA Ta crnoco0y Ioro BYMHEHHS, €
rOCHOIapCHKO-TIPaBOBUM MOPYILEHHM [22, c. 8]. Ane came
XapakTep CYCILIBHO HeOe3MeYHOro JUSTHHS
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(mpuMyIIyBaHHS) Ta CHOCi0 HOro BYMHEHHA (IIIXOM
HaCWJIbCTBA UM 3alOISIHHS MAaTepiajibHOl IIKOOH abo
IOTPO3U 3aCTOCYBAaHHA HACWJIBCTBA YM 3aMOIISHHSA TaKoi
OIKOAM) 1 ClIiA BHU3HA4YaTH TAaKUMH, IO CYTTEBO
T IBHIIYIOTh CYCHLUIBHY HEOe3IeuHICTh TaKoi
MIPOTHUIPABHOI MOBEIIHKA Ta OOYMOBIIOIOTh HEOOXITHICTh
KPHUMiHAIBHO-TIPaBOBOTO 3a0e3neyeH s OXOPOHU
BIAMOBITHUX MPaBOBITHOCHH KpUMIHATBHUM
3aKOHOZIABCTBOM YKpaiHM. 3 TUX caMUX MIpKyBaHb He
MOXHa moromutHcs 3 mnpomnosuiiero A. C. UnerakoBoi
o010 KpHUMiHami3alii Takoro BHAY HeJOOPOCOBICHOL
KOHKYpEHIii, $K BCTAQHOBJEHHA YHM  MiATPUMAHHI
CKOHOMIYHO HEOOIPYHTOBaHMX I[iH Ha TOBapHW, poboTw,
MOCIyr'H, HaBiTh 3a YMOB BYMHEHHS Takux i 3a
TIOTIEPETHBOI0 3MOBOIO TPYIOI0 OCI0 Y CHIPUYMHEHHS
MaTepialbHOT IKOAH Y BEIMKOMY po3Mipi [22, c. 14].
ITpuMyniyBaHHS — L€ HIPOTUIIPaBHA BHMOTA, IO
BHCYBAETHCS Cy0’€KTaM TOCIIONAPIOBAHHS 1 CIPSMOBaHA
Ha Te, 00 y 3a3HaYeHHH B 3aKOHI CIOCIO MPUMYCUTH iX
(ycymeped ix  HeOaKaHHIO) YHMHUTH  Y3TOJDKEHI
AQHTHKOHKYpeHTHI nii. Taka BUMoOra MOKe BHCYBAaTHCS:
1) B pi3Hmii wac ab0 OJHOYACHO JBOM 4YH Oijlblle
cy0’€eKTaM TOCIIOapPIOBaHH; 2) TUIBKH OJJHOMY CY0’€KTy
TOCIIOJApPIOBaHHs, KONMW APYruil abo iHON cy0’ekTH
TOCIO/IaPIOBAHHS BXKE 3TO/HI YMHHUTH aHTHKOHKYPEHTHI
y3rojukeHi  nii. dopma  mepemaui  Cy0’exTam
TOCHOAAPIOBAHHS BiJOMOCTEH, IO MICTATh TaKy BHMOTY,

Moke Oyrm  Oyap-sikor0  (yCHO, THCBMOBO, 3

BHKOpHCTaHHIM Mepexi [HrepHer Tomo) [5, c. 147].
Hopwma, (e aHaJi3yeThCs, nepenbayana

BIMIOBIMANBHICTh 32  NPUMYIIYBaHHA JIMIOIE O

AQHTHKOHKYPEHTHHUX Y3TO/DKEHUX MiH, sKi «3a00poHeHi
3aKOHOM IIPO 3aXHCT E€KOHOMIYHOI KOHKYpeHLIl» 1 He
MOIIMPIOIOTECS HAa TNPUMYIIYBaHHS [0 BYMHCHHS Iii,
OO0  SKMX  HOJNIOKeHHS  1po  3a00poHy — He
3acTocoByrOTECS (cTaTTi 7, 8 1 9 3akoHy Ne 2210-I11) abo
Ha BYMHEHHA SKUX CY0’€KT roCroJaplOBaHHS OTPHUMAB
JO3BUT Bil AHTHMOHOIOJBHOTO KOMITETY YKpalHu
(mami — AMK Vkpainn) um Bin KabGinery Minictpis
Vxpaiuu (cratrti 10, 33 3akony Ne 2210-1II). 3asBu mpo
HaJaHHsS  Takoro  JIO3BOJY  PpO3MIIAIOTBCT Y
BignoBigHOCTI 10 IloNOXKEHHS TPO TOPSHOK TOAAHHS
3asB 10 opraniB AMK Vkpainu npo HagaHHS T03BOJY Ha
y3ropkeni  aii  cy6’extiB  rocmogaproBanms [11],
BumMoramu /10 MOpsAAKY MOJAHHA Ta OQOpMIICHHS 3asiBU
Ta JIOKyMEHTIiB, IIO 1O Hel IOJalOThCs, HA HaJaHHS
Kabinerom MinicTpiB VYkpaiHu [03Body Cy0’ekTam
TOCTIOZIAPIOBAHHS Ha Y3TOKCHI [ii, KOHICHTpAIlifo, Ha
ski AMK Vkpainu He HagaB no3sony [2] ta [lopsakom
HamaHHa KaGinerom MinicTpiB VYkpaiHu I03BOIYy Ha
Y3TO/IKeH1 i, KOHIICHTPAIIi0 cy0’€KTIB
rocnogaproBanHs [12]. Takox momoxenas ct. 228 KK,
HE MOUIMPIOBAKCS Ha [ii, 110 MOXYTh YHHHTHCS 0Oe3
3a3HAYCHOr0  JO3BOJYy HAa  IMiACTaBi  TOro, IO
BiZMOBimaroTh THMOBMM BuMoraM AMK Vkpainu g0
takux aid [4, c.49-50]. 3okpema, Taki BUMOTH
BCTaHOBJICHI THUIIOBMMH BUMOTaMH [0 Y3TOJDKEHHX il
Ccy0’€KTIB TOCHOJAPIOBAHHS JUISl 3arajlbHOTO 3BITBHEHHS
BiJI TONEPEesHBOr0 OJIepXKaHHs 103BoJdy opradiB AMK
VYkpaiHu Ha y3ro/pkeHi il cy0’€KTiB ToCIofaprOBaHHS
[19].

3 iHmoro GOKy, XapakTep CyCHiIbHO HEOEe3MeYHOro
JliﬂHHﬂ — TIpUMylIyBaHHS — BHU3HA4YaBCA IICBHUM
croco6om BUMHEHHS HaBe/ICHOTO 3JI04UHY:
1) 3acrocyBaHHs HACUJIbCTBA; 2) 3anoaistHHs
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MarepiagbHOi  IIKOAW;  3) MOTPO3M  3aCTOCYBaHHS
HacWIbCTBa; 4) MOTPO3M  3AOMAISHHSA  MaTepialbHOL
mkoau. Omxke, BukmouuBIId cT. 228 3 KK Vkpainu

3aKOHOJABELb Je-I0pe HE CKAacyBaB KPHUMiHAJIbHY
BIATIOBINABHICTD 3a MIPUMYIITYBaHHS 0
AQHTUKOHKYPEHTHHX  Yy3TO/DKEHHMX  Jilf, Tak  sK

3aCTOCYBaHHs HACHJIBbCTBA, 3allOJiSHHSI MaTepialbHOI
IIKOJIY YM TIOTPO3a BYMHEHHS TaKUX Iii (HampHKIam,
crarri 121, 122, 125, 126, 194, 129, 195 KK VYkpainu)
cami mo cobi €  TACTaBOIO  KPUMiHAJIBHOT
BIJMOBIIAJBHOCTI, a TOEQHAHHS TaKOr0 HACHIIbCTBA 13
CXWJIIHHSM JI0 @aHTHKOHKYPEHTHHX Y3TOJDKCHHX MM, sKi
3a00pOHEHI  3aKOHOM  IIPO  3aXHCT  EKOHOMIYHOI
KOHKypeHIii, He € O0OCTaBHHOIO, IO BHUKIIOYAE
3JI0YMHHICTB TAKOi IIPOTUIPABHOI ITOBEAIHKH.

Bomgmowac, cmix HaromocutH  Ha
3aKOHO/IABCTBOM Y KpaiHu BIIEPTO ITHOPYIOTBCS
nonoxkeHHs 1. VIII cr.2 KonBeHuii mpo 3acHyBaHHS
BcecBiTHBOI OpraHizanii iHTeIeKTyanbHOI BiacHocTi [7],
AKi BH3HAYAIOTh, IO «IHTENEKTyalbHAa BIACHICTB»
BKJIFOYA€ y ceOe Mmpasa, 10 BiTHOCATHCS MO0 3aXUCTY BiT
HEOOPOCOBiCHOT  KOHKypeHmii. ToOTo 3aXxuct  BiX
HEZOOPOCOBICHOI KOHKYpPEHIi HE CTAaHOBUTH HpeIMETy
TPaBOBITHOCUH y chepi TOCNOJAPIOBaHHS
(MAMPUEMHHIIBKOT  AISUTBHOCTI), @ PpO3TIIAEThCA  SIK
YacTHHA TIpaBa iHTENEeKTyalbHOI BiacHOCTI. OKpeMo ciifg
HAaroJIOCUTH HA TOMY, IO 3a3HaueHa KoHBeHmis Oyia
patudikoBana VYxpainoro me 26 kBitHI 1970 poky i
BIMOBIHO 110 moJokeHb cT. 9 Konctutymii Ykpainu e
YaCTHHOIO HAIlIOHAJILHOTO 3aKOHO/IABCTBA.

Came TOMy, KpUMiHQJbHO-TIPAaBOBE 3a0e3MEueHHS
OXOPOHH HaBEJCHUX IPAaBOBITHOCHH HEOOXITHO BBAKATH
MOCSITaHHSIM HAa IIPABO IHTENEKTYaJbHOI BJIACHOCTI Ta
Take, 10 TTOBUHHO OyTH BiJHECEHE 10 TPYIH 3JI0YUHIB Y
it cepi. OTKe, HE MOKHA TIOTOAUTHCS 3 BU3HAUCHHSAM
y  CHemiaipHId  JiTepaTypi  NPUMYIIyBaHHS IO
AQHTMKOHKYPEHTHHMX Y3TO/DKEHHMX Jiif SK Takoro, Lo
nocsirae a0 Ha KOHKYPEHTHI BiJHOCHHU MiX Cy0’€KTamMu
rOCIIOJIapPIOBaHHs, ab0 Ha TMOPSJOK BCTAHOBJICHHS IiH,
Ttapu(iB, 3HIDKOK, Haa0aBOK, HAIIHOK, abo Ha
AQHTHMOHOIIOJNIEHE 3aKOHO/ABCTBO, a00 Ha KOHKYPEHII0
MDK BHPOOHHKAMH Ta IHIIMMH MiANPHEMISIMH, a00 Ha
YeCHy €eKOHOMIYHY KOHKYPEHIII0 MiX cy0’ekTamu
TOCIOZIAPIOBAHHS UM 1HCTHTYT BLIbHOI KOHKYpEHIIii, abo
Ha CYKYIHICTH mependadyeHnX HOPMATHBHO-TIPABOBHMU
HOPMaMH TPaBUJI MOBEIIHKH Cy0’€KTiB rOCIIOJapIOBaHHS
Ha CHUJIBHOMY PHWHKY, IOTPHMAaHHS SKUX CTHUMYJIIO€
PO3BUTOK EKOHOMIKH, 3a0e3leuye piBHI IpaBa cy0’ €KTiB
TOCIIOJIAPIOBAHHS HAa OTPUMAHHS PUHKOBHX IIepeBar mpu
3/1iHCHEHHI HIMH TOCIIOIapChKOI AisIIBHOCTI, 3a0e3medye
MpaBa CIIOKUBAYiB HA OTPUMAaHHS TOBapiB, poOiT, MOCIYT
3a eKOHOMIYHO oOrpyHTOBaHMME wiHamu [20, c. 245].
AJie ¢ TOTOAUTHCS 3 ITYMKOK OUTBIIOCTI HAYKOBIIIB,
[0 JOAATKOBHM OOOB’SI3KOBMM 00 €KTOM BKa3aHOTO
3JI0YMHY BHCTYMAaIOTh OCOOHCTICT Ta BJIACHICTh, a
TouHile — ocoba, ii 3710pOB’s, BIACHICTH Ta OCOOMCTA
Oe3mexka.

Takum YHUHOM, Ha CHOrOIHL HEOOXiqHO
KOHCTATYBAaTH, 1110 3MiHH KPHMiHAJIBHOTO 3aKOHO/IABCTBA
VYkpaian, nos’s3aHi i3 BukimodeHHsM 3 KK Vkpainn
cT. 228  «lIpumymyBaHHd 10  AQHTUKOHKYPEHTHHX
Y3TrO/DKEHUX Ail» 1 32 CBOEI MOTHUBAL€EIO, 1 32 CBOIM
3MicToM, i 3a CBOIMH HaclliIkKaMH € HEOOIPYHTOBaHUMU
Ta HEIOLIUIBHUMH. 3a3HaueHe OOYMOBIIOE HarajbHY
noTpeldy meperysay nonoxeHs 3akony Ykpainu Ne 4025-

TOMy, IO

151

VI «IIpo BHECEHHS 3MiH A0 JOESIKHX 3aKOHOIAABYHMX AKTiB
VYkpaiHu 100 rymasizamii  BiANOBIZAJBHOCTI 32
MIPaBOMOPYLICHHS Y cepi rocnogapchKoi AisIIbHOCTI» 5K
0710 CKacCyBaHHS migcTaB KPUMiHAIBbHOL
BiITOBINAJIBHOCTI 3a MIPUMYIIYBaHHS o
AQHTHKOHKYPEHTHUX Y3TOJUKEHHMX HiH, Tak i MIOJO iHIIMX
«3I00yTKIB»  3a/eKJIapOBaHOl  HAaBEJAECHHM  3aKOHOM
«TyMaHizamii».
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«HATIAZI» SIK BUJL HACUJIbHULIbKUX JI1i
(IPOBJIEMM KPUMIHAJILHO-TIPABOBOI OLIIHKH)

Xpamuos O. M.,

JOKTOp IOPHIANYHUX HAYK, IOLEHT,

npogecop Kaeapu KpUMiHaTbHO-IPABOBUX AUCIUILTIH
IOPUMYHOTO (GaKyJIbTeTy

XapKiBCHKOT'O HAalliOHATBHOTO YHIBEPCHTETY

imMeni B.H. Kapazina

AHoTauisi Y cTaTTi po3risSHYTO Taka O3HaKa 00’ €KTHBHOI CTOPOHH 3JIOYHMHIB SIK «Hamax». Bu3HaueHi OCHOBHI O3HAKU
«Hamazy» Ta JAE€ThCsl HOro aBTOPChKE BH3HAYCHHSA. PO3IIIHYTO CHIBBIHOLICHHS MOHATH «HAMam» Ta «HACHIIBCTBO» SIK
KpPHUMIHAJILHO-NIPAaBOBHUX Karteropiil. HamaroTbcs pekoMeHaIil Moo BIOCKOHAIEHHS BIAMOBIAHMX KPUMiHAJIBHO-TIPABOBHX

HOPM Ta NPaKTUKH ix 3aCTOCYBaHHA.

Kurouogi ciioBa: Hamnall, HaCWJIbCTBO, IMOIrpo3a 3aCTOCYBAaHHSA HACUJILCTBA, 6aH}1HTI/I3M, p0361ﬁ

AnHoTanussi B cratbe paccMaTpuBaeTcsi TakOW NPW3HAK OOBEKTHBHON CTOPOHBI MPECTYIUICHWH KaK «HAaIaJCHHE».
OmpeneneHsl OCHOBHBIE NPHU3HAKH «HAMAJCHUs» M MA€TCsl €ro aBTOPCKOE OmpeseneHne. PaccMOTpPEeHO COOTHOIICHHUE
MOHATHH «HAMAJeHNE» U «HACHINE» KaK yroJIOBHO-TIPABOBBIX KaTeropui. [laHBI peKOMEHIAINH 110 yCOBEPIICHCTBOBAHHUIO
COOTBETCTBYIOMINX YTOJIOBHO-IIPABOBBIX HOPM M MPAKTUKH UX IPUMEHEHUS.

KiroueBble cji0Ba: HamnajeHUe, HACHINE, YTPO3a NPUMEHEHHS HAacHIns, OaHAUTH3M, pa30oii.

Annotation The article is considered an attribute of the objective side of crimes as «attack». Its main features are defined
and author has given its own definition. Ratios of the concepts of «attack» and «violence» as a criminal law category have
been given. Recommendations for improvement of relevant criminal law and their application had been given.
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HacunbcTBO € mpuTaMaHHEM HE TUTBKH 370YHHAM
MPOTH XHTTS Ta 30POB’S, a 1 TaKUM, IO MAIOTh IHIIMH
Oe3mocepeHiid 00’€KT. Y bOMY BHITQAKY MAa€ MicIle Tak
3BaHE IHCTPYMEHTAJbHE HACHIBCTBO, SIKE Ma€ iHIIY, HDK
Oe3rnocepe/IHbO HAHECEHHS IIKOAY iHIIIH JTIOAWHI MeTy.
BoHO mpuTamMaHHe i TAaKMM CYCHUJIBHO HeOEe3NeuHUM
nisim, sik Hanan. Haman, sik o3Haka 00’ €KTHBHOT CTOPOHH
XapakTepu3ye NeKijbka 3104uHIB. Takumu 3JI04MHAMH €
po36iit (ct.187 KK Vkpainn), 6anmurusm (cr. 257 KK
VYkpaian), Hanmax Ha 00’€KTH, Ha SKUX € MPEIMETH, IO
CTaHOBIIITH MiJBUIIEHYy HeOe3MeKy Uil OTOYEHHS
(ct. 261 KK YkpaiHu), 37104MHH MIPOTH OCi0 Ta yCTaHOB,
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0 MarTh MiKHapomHuit 3axuct (cr. 444 KK Ykpainn).
[IpobneMoro KpUMiHATBHO-TIPABOBOI OIIHKK Hamamy i
HACHJIBCTBA B IMX 3JI0YMHAX 3aiiManucs i 3aliMaroThes
Taki BYEHI: Ararmos I1. B. Bnamumupos B. A.;
EmenpsinoB  B.  I1.; Kpurep I'. JI.;  Knouko A. M.;
Kowmicapos B. C.; Kopeuskwuii [[. A.; ITocobina T. A. ta
THIII.

He nuBnsiunck Ha 10CTaTHBHO MIHOOKY PO3pOOIICHICT

miel  mpoOiieMH iCHYe IIila HH3Ka IHTaHb, SKi
MOTPeOYIOTh CBOTO BHPIMICHHS Ta HAJAHHS BiJIIOBITHUX
TPONO3HIIH 10710 BIOCKOHAJICHHS YUHHOTO

3aKOHOJABCTBA PO KPHUMiHAJIBHY BiIIOBIAaIbHICTE. [0
HUX BiTHOCSTHCA :



